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CHAPTER I
INTRODUCTION

|
}
: I. INFORMATION REVIEW

‘Background Comments

This thesis is an exposition of the institutional
theory of economics developed by the late John Rogers
;Commons. Commons, who was born in 1862 and died in 1944, :
spent sixty years of his life studying‘the‘way in which

the American economy functioned. He personally observed

the transition of the American economy from an agricultural
gbase to an industrial base by actually working with leaders:
;of industry, labor, banking, agriculture, political parties,
‘and government. |
Commons was incapable of accepting textbook explan-
ations concerning the functioning of the American economy.
His was an inquisitive mind, and»as such he was constantly
searching for reasons why American economic culture took..
the form that it did, how it achilieved its contémporary
:form, and in what manner this form was likely to change in -
{the future. Of his sixty years as an economist, he spent
?approximately the first thirty years studying and observing
?cultural,changes as they are related to economics, and the

!last thirty years in deveioping his institutional theory

'of economics. He felt that institutional economi¢ behavior
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‘is the major factor involved in determining the functioning
iof the American economy. é
; Since Commons developed his economic system within
ithe framework of cultural environment, he stressed the role
lwhich human behavior played in economlc theory. He was,
lhowever, mostiy interestéd in that human behavior which
.resulted from people being members of the institutions of
labor unions, political parties, and corporations. These

insﬁitutions, in turn, possess a legal existence in the

eyes of the law. It is important, therefore, to stress
l

both the behavioristic aspects and the legalistic aspects

iof Commons' economlc theory. His institutional system is
inot a simple'one, but rather a legalistic and behavioristic:

l .
lsystem of economic activity.

N
t

Terminology

Commons brought into economic¢ analysis many social,
economic, and legal terms which are not in“commoh_use among
‘traditional economists in the United States. Reasonable;
Eness, the Common Law, instlitutions, economic government,
the human will in action, the interpretation of the Consti-
tution by the Supreme Court, collective action, custom, ‘cheE
itransaction, working rules, degrees of power,.performance,

avoldance, timeliness, and forebearance, only to mention a

few terms, are used frequently by Commons as he unravels

lhis system of economics.



The intended meaning of these words can only be
‘appreciated as Commons uses them in their appropriate con-
itext. With this in mind, no discussion of economic terms
;will be attempted until they become relevant to a proper

|
‘understanding of his economic system.

Sources of Material

f The major source of material for this thesis is

¢Commcns’ book, The Economics of Collective Action,l the

’rough draft of which he completed only a month before his

.death. Other sources of material are Myself,2 Institu-
!tional Economics,3-and The Legal Foundations of Capitalism.l1L

Commons' Thinking on Collective Action

! Perhaps the outstanding attribute of Commons' econ-

omic system'is collective action. It is not, however, the
collective action of socialism or communism. To Commons'
.way of}thinking cdllective action meant the voluntary

-association of pebple into labor unions, corporations, and

: John Rogers Commons, The Economics of Collective
iAction (New York: The Macmillan Company, 1950), H1h pages.

: 2John Rogers Commons, Myself (New~York. The Macmil-
‘lan Company, 1934), 201 pages.

t

| 3John Rogers Commons, Institutional Economics (New |
!York The Macmillan Company, 1934), 921 pages.
|
i

uJohn Rogers Commons, The Legal Foundations of Cap-
1ta11sm (New York: The Macmillan Company, 1924}, 39E_pages




!

Lf- |
political parties, all operating under the<iéadership of
governmment, each member subjecting himself thereby to group
;control. Commons' approach to economics, therefore, in;
Evolves the study of human behavior from the viewpoint of
,!membership in a 1egally recognized group, where the three
lmajor types of economicxgroups are labor unions, corpora-
;tions, and political parties. Collective action Commons
;recognized as group economic behavior, with the empha§is

;upon positive action. Hence, collective economic action

is the dynamicrelementAin,his economic system.

Statement of the Problem

The problems to be analyzed in this thesis can now
'be stated as the following series of questions:
iA A. What are the contents of Commons' system of 5
| institutional economics?
B. What environmental factofs influenced Commons'
thinking?
C. What natural abilities did Commons possess?
D. In what manner did Commons' thinking changé
over the years?
! ‘E.- How does his economic system differ from that
of the other major economic systems?

F. How relevant is his economic system to contem-

s porary economic problems?



G. To what 'extent have contemporary economists
familiarized themselves with his economic think--
ing?

H. What modifications, if any, can be made in his

economic system to make it more realistic?

I. What are the deficiencies of his economic think-;

ing?
i

Resolution of the Problem

i

Most of the effort applied on this thesis was of
necessity devoted to point A above, namely: What are the
contents of Commons' system of institutional economics? [
|Since Commons was 50 exhaustive with his analysis of'thé

American economy, the author made a deliberate effort to

,limit himself primarily to an exposition of his economic
‘thinking.

Unfortunately, it is not possible to present a sim-
plified version of his economic system,klamgély because he
spent sixty years of his»life in déveloping it. He did not
completely firm"up‘his economic system until he was past

jeighty, Just a few short months before his death.
i
II. CONTENT OF COMMONS' ECONOMIC SYSTEM |

Some Economic Conclusions
i

It is generally conceded that Commons was moved to

idevelop Qigncwq_unique economic sy§tem as a result of the

Lo s —



following conclusions which he came to believe in:

A.

‘The substitution of political and economic

5

The inherent uncivilized nature of man, who,
unless soclalized through group processing,

would never amount to much more than a barbarian.
The disintegration of American Puritan Society,
with its rather severe cultural undertones, in
the context of which the American nation had
been founded.

The disappearance of the universal barter econ- ;
omy in the face of a rising tide of Capitalism

and Marxism., |

materialism, more particularly a rising standard!
of living modified by citizenship status

achieved within the context of institutional

_economic action, in the place of organized reli-

gion as the ultimate ethical reason for living,
the ultimate meaning of merit.

The necessity for developing a reasonable ap-
proach to constitutional government in order to
preserve the Anglo-American tradition of freedom!

and to éliminate violence and/or tyranny as a

5

Commons, Myself, pp. 9-37.

|
!

means for achieving political and economic ends.?
!

P
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- The spectacle of poverty in the midst of plenty,

which led him to focus attention upon the eco-

nomic power which stems from the ownership of

assets rather than production and cdnsumption
as the key to economic‘prdsperity.

The influence which English culture, particu-
larly the English legal system, has had upon the
American economic/bolitical system, witﬁ the
result that American culture is at most a modi-
fication of Anglican culture. !

The necessity fbr observing the way in which
human economié behavior really works, especially.
in regard to the human will in action, rather
than accepting text book explanaﬁions of how it
should work, which led Commons to focus his

attention'upon human activity and behavior.

The great emphasis which should rightly be

~placed upon the human dignity of working people,

a dignity which can be manifested only by achiev-

ing a ciltizenship status based on organization

ahd equality'of opportunity.

The rejection of both the individualistic, self-
interest theory popularized by Adam Smith and
his followers, and the collectivistic, atheistic

theory of altruism popularized by Karl Marx and
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his follbwers, substituting in place of these
theories a legal theory of the public interest
which is maximized as a consequence of positive
institutional collective action.

f Commons was disturbed by the ﬁany economic, social,
fa;nd political problems which existed during his lifetime.
!These disturbing influences motivated him into developing
his institutional theory of economics, which he felt ex-
_plained the funqtioning of the American economy. He 1imi—
ted himself, in his economic analysis, to a discussion of
the American economy and the historical relationship
between American. culture and English culture. The conclu-

sions enumerated above constitute a group of conditions

i{which his economic system supposedly satisfies.

:Area of Economic Conflict

Importance of a rising standard of living. The

recurring theme to be found in Commons' system of economics,

is that the most important thing in life is a rising stan-

‘dard of living, where a rising standard of living involves
ipeace, prosperity, opportunity, and freedom, which are the

|

‘major attributes of citizenship. Since the standard of

11iving of a pefson is limited, in American society, by

ithe amount of scarce property a person owns, conflict over
Ithe ownership of scarce property is inevitable.
!



g9 .

The resolution of economic conflict. The general

idea is to resolve economic conflict over the ownership of

fscaree property by constitutional government in such a way

jthat the extremes of tyranny, violence, and/or conquest may

sbe avoided. In this manner peace, prosperity, opportunity,

:and freedom, the major attributes of citizenship, become

'Imultiple economlc objectives to be achieved by a reasonable;
approach to constitutional government,

Inevitable consequences of successfully resolving

reconomic conflict. Commons emphasized the importance of

}resolving economic conflict almost to the exclusion of the :
éefficient production, consﬂmptiOn, exchange, and distribu-
ition of goods and services, which is the usual approach to
Eeconomic science. It would be Commons' contention that, i
1at least for the American economy, the really important
Ething is to successfully resolve economic conflict. Peace,’
‘prosperity, opportunity,Aand freedom become the inevitable
.consequences of successfully resolving economic conflict
in accordance with the principle of constitutional govern-
;ment, while violence, ppverty, regimentation, and tyranny
fbecome the consequences of its failure.

Idealistic solution to economic conflict not

Erequired. Commons, however, did not propose a perfect or

'idealistic solution to the problem of conflict over the f

‘ownership of scarce property, but only a reasonable
{
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solution, that is, a solution which is both workable and
just. The blg thing, in Commons' opinion, is to establish
a cultural environment so people can work reasonably well
‘together by setting up a mechanism for resolving economic
'conflict, When this mechanism operates successfully peace,
Iprosperity, oppertunity, and freedom are its inevitable ;

‘conseguences.

[
1
|

Rising standard of living conditioned by citizenship..

In order that the mechanism for resolving economic conflict

might operate successfully, it becomes necessary for the

!

members of society to achieve a citizenship status involv-
: i

'ing both rights and dutiés. ~In this manner each citizen
;becomes a part of the American constitutional system, and
'in regard to the conflict over the ownership of scarce pro;;
;perty each citizen possesses a legal being in the eyes of %
the law. Therefore, a rising standard of living in
CommonsW system of economics means more than simply gettingE
‘richer; it also carries with it the meaning of citizenship,i

the end product of which is peace, prosperity, opportunity, .

and freedom.

:Aspect3~9£ Economic Conflict f

' Commons considered the economic confllct over the
ownership of scarce property as two aspects of the same
‘-problem, the domestic conflict'between capital and labor,

land the international conflict between nations. It is these
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" two aspects of the problem of economic conflict which pro-

vide the cultural environment of his economic system.

International aspect of economic conflict. Unfor-

tunately, Commons offered almost no constructive thinking

on the subject of the international aspect of economic
conflict, his major effort here being to acknowledge that

the problem existed and that the traditional manner of its

+ resolution was by military conquest. To the extent that

his economic system ignores, for all practical purposes,

the reasonable resolution of international economic pro-

" blems, it is unrealistic. The primary implications which

~the interhational aspects of economic conflict have upon

his economic system 1is that domestlc prosperity will be

- limited by the proportion of the world's scarce property

. Which is American owned.

6

Domestic aspect of economic conflict. It is in the
area of the domestic economic conflict between capital and

labor over the ownership of scarce property that Commons

,makes his real theoretical contributions. To the extent

that economic conflict may be reasonably resolved entirely.

. as a consequence of domestic economic, political and social

action, Commons' economic system is realistic. ;

6Commons,"I‘he Economics of Collective Action, pp.

165-169.

6N
S
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Aspects of a Rising Standard of Living

There are two aspects of a rising standard of 1liv-
ing, the eastern or oriental notion of limiting wants, and

fthe western or occidental notion of increasing wants.

j Limiting wants. It is possible, according to the

|scale of values generlc to eastern or oriental cultures,
i

ito enjoy a rising standard of living by the simple expe-
'dient of limiting wants. Commons' economic system does

not consider this possibility, and to the extent that the

]
i

eastern philosophy of limiting wants becomes an economic

H

Ifactor with which America must deal, either on the domestic!

|1evel or the international level, Commons ' economic system
I
gis unrealistic.

? Increasing wants. The western idea of a rising
| -

{standafd of living inVolves satisfying increasing wants.

ECommons' economic system considers only this possibility,
:asrconditioned by the principle of citizenship, and to the )
1extent that the western philosophy of increasing wants re;
imains an economic factor with which America must deal,
‘either on the domestiec level or oﬁ the international level:
;Commons' economic system is‘realistic.

l

i
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ITI. ECONOMIC MERIT

Crucial Importance of Seeking Merit

Commons, although he did not express himself as such,
was ‘actually dealing with the most fundamental behavioris-
?tic:problem of all times, the endless quest for merit,

iwhere merit in this context means satisfyihg or achieving

the ultimate purpose or reason for living. He was keenly

anare of this problem, although in his treatment of the
subject he chose to use the economic expression of a rising.

;standard of liVing as modified by citizenship rather than
‘ : .
ithe philosophical term of seeking merit. The principle of !

?citizenship particularly lends to his econémic system many -

of the qualities of merit seeking.

‘Merit and culture. All mankind seeks merit, but

Edifferent people seek it in different ways. Apparently
;each person has his own idea of what merit constitutes.
'It would appear that different cultures are each unique
to the extent that each accepts certaln norms of behavior,

'within allowable limits, in the methods by which merit may

Traditional merit seeking in Anglican culture.

|
|
lbe sought.
I

;Traditionally, in Anglican culture, of which American cul-
fture is but a variation, ultimate merit has been sought
‘through organized religious life. As inadequate as this

:
f

t
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religious life might have been, it nevertheless provided a
spiritual basis for achieVing}ultimate merit.

Economic implications of seeking merit. Following

‘the'Reformation in England cultural changes occurred which f
eventually led to the industrial revolution. Economic con-
isiderations arose. which formerly did not exist. Anglo-
iSaxon society, as modified in the United States, underwent
|drastic changes which saw organized religion relegated to |
a secondary-position with respect to seekipg ultimate
merit. The spiritual "Bread from Heaven" or "Bread of i
iLife" of the Bible, which expressed the theological search |

ffor ultimate merit, was replaced by a materialistic quest

!
ifor merit based on a rising standard of living stemming '

from an increased per capita rate of produétidn.

IEconomic Theory‘gg‘g Guide to Seeking Merit

| The new theory for seeking materialistic merit was
1developed by economists, particularly from England, France,

Austria, Germany, Sweden, and the United States. Strangely:

1

enough, the economists themselves split over the fundamen-
ital method by which materialistic merit should be achieved.

gThe recent course of history in the western world can be
gcomprehended only when the significance of this philosophi—i
Ecal split 1s appreciated.
! Traditionai economic thinking on merit. The tradi-

!
.?tional school of'economics{ alt@ough(diygrg}gg_widely in
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the content of its economic theory, nevertheless has a
common bond of being founded by Adam Smith and of acknowl-
;edging that materialistic merit should be achieved'through
‘individual economic action based on self interest in an
;economy of private property free from economic confliet.

ETraditidnal economists emphasize peaceful acceptance of
}existing'conditions, a factor which eften leq them to be-
| come little more than apologists for archaic and evil
inequities. Here can be seen the economic basis for
laissez-faire, ultra nationalism, unregulated capitalism,
;profit making, and imperialism. The traditional economic
lthinking on the subject of achleving materialistic merit
‘gave birth to the free enterprise system, and these econ-
omists may'be referred to as the free enterprise economists;

In turn, the appeal to free enterprise was used to justify f

!western dominaticn of the world at the end of the nine-

' teenth century.

5

Marxian economic thinking on merit. The Marxian
éschool of economics, although divergiﬁg.widely»in the con- ;
tent of its economic theory, nevertheless has the common :
1bond of being founded by Karl Marx and of‘acknowledging

that materialistic merit should be achieved through col-~ |

'lective economic action based on atheistic altruism in a
jregulated economy supposedly ruled by the proletariat but :

iin fact ruled by a single political party. Marxian

ji— PN PR -— - —_—
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economlsts emphasized economic conflict as a'élass struggle
betweenvthe bourgeois and the exploited, downtrodden masses,
with the eventual destruction of the bourgeois, by violent
revolution if necessary. Here can be seen the economic

‘basis for socialism and communism. The Marxian economic

:thinking on the subject of achieving materialistic merit
'gave birth to the contemporary regulated economic system,

gand these economists may be referred to as Marxian econ- |
| .
‘omists. In turn, the appeal to class conflict is used to

' Justify the overthrow of all aspects of capitalism, even
its commendable features, during this, the twentieth !

,century.

| Institutional economic thinking on merit. The

f

l
inot been in existence long enough for much divergence of

institutional school of economics founded by Commons has

.opinion to have occurred émong his followers. Institu-
:tional economists acknowledge that materialistic merit

l .

| should be achieved through collective action based on maxi-"

' i

mizing the public interest, where the public interest in- ‘
|volves both self interest and atheistic altruism but 1is

gsomething more than the sum of the two, this something more§
Ebeing'citizenship. Institutional economists emphasize both;
feconomic conflict and the peaceful acceptance of existing .
Econditions, especlially private property, liberty, and free-;

l
-dom. Instead of attempting to Jjustify obvious inequities :
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in existing conditions, as did the traditional economists,

or revolting against these inequities, as the Marxists do,

institutional economists make positive efforts by constitu-
tional means to peacefully resolve these inequities and the:

‘economic conflict which is the consequence of these inequi-

|
:ties. The major constitutional means which the institu-

(tional economists use to resolve economic conflict is an

expanding meaning of citizenship, which in turn avoids the

i

fphenomenon of class conflict‘anticipated by Marx. Hence,
:the great force against Marxism in this, the twentleth
century, is constitutional government. The traditional
Eschool of economics, on the other hand, is no_longer of
émajor significance except in economic text books.

as opposed to the traditional appeal to "free enterprise"

'and the Marxian appeal to-”olass;oonflict." All three

economic systems, however, are based on the proposition

that ultimate merit should be achieved by materialistic

| .
reconomic action rather than_by religion or theology.

! .
Institutional economics, therefore, represents a

I
1midd1e ground between traditional free enterprise economics.

;on the one hand and Marxian economics on the other. Insti-

‘“tutlional economics is not, however, a compromise choice

ibetween these two rival philosophies. It is a unique

economic SyStem whose roots may be tracéd back to medieval

B a e fm o mmesmem, = e ————

Institutional economists appeal to "reasonableness”
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and ancient Anglo-Saxon England. It is, basiéally, Anglo-
American-culture ad;bted to an age where ultimate merit is
sought primarily by materialistic means. Since institu- %
tional economics deals so closely with the subject of merit?
the outstanding attribute of the human being, the human
will in action,'naturally occupies an important'place in

Commons' economic system. |

Acceptance, resolution, and revolution. The distinc:
1 X {

|

|

%tion between the traditionai economists, the Marxiah econ~ !
romists, and the institutional economists is the distinction:
between acceptance, revolution, and resolutisn. Tradition-'
.al economists were’inclined to accept conditions, good or

bad, as they existed. Marxian economists are inclined to

-|after they gain control, when revolution is no longer tol-
;erated. Institutional economists, on the other hand, are
linclined to resolve conflict through an expanding meaning

gof citizenship.
[

i IV. NEED AND PURPOSE OF THIS THESIS

Perversion gg_Materialistic Merit

When the free enterprise and Marxian economists

|attempted to change the basis for seeking merit they, in

| . .
effect, attempted to redefine the reason for mankind's

'existence or being. They attempted to give mankind a new .
H ' .
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reason for living, a reason which supplanted the divine
basis for mankind's existence as indicated in'the Bible.
The economists, in other words, attempted to supplant the
principlé'of seeking‘ultimate merit by spiritual or reli-
;giéué means with the principle of seeking ultimate merit byj
ématerialistic or economic means.

Methods for acquiring materialistic merit too

restricted. Without attempting to defend the admittedly

|
e o |
idegraded situation into which organized religion of Angli- .
‘can society had sunk during the 17th, 18th, and 19th cen- ‘
turies, it is evident. that both the free enterprise and the:
‘Marxian economists actually perverted the reason for man-
ikind's‘existence by the narfow restrictions which they
iplaced upon the means for seeking ultimate merit. In spite
lof>their great differences about how the economy should
ifunction, both the free enterprise and Marxian economists
%agreed that the primary goal of mankind was a rising stan;
ldard of living, and that in pursuit of this goal man be-
| _

jcomes little more than a pleasure-pain machine.

; Edonomists ignorant of the true meaning of merit.

SThis commOn‘goal of both the free enferprise and the Marxian .
Eeconomists represents but_a perversion of mankind's :
;historical quest for merit. It is doubtful wheﬁher econ-
omists have ever realized that mankind has-a destiny to

_fulfill,,and that the fulfillment of this destiny cannot
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be realized by achleving ultimate merit through material-

istic or economic means alone. Economists have contributed

~amazingly little in the way of intellectually enlightening '

:the members of soclety. They are almost universaily ignor-
.ant of the true meaning of merit, and they care very little
,about philosophizing the reasons why mankind exists other

'

‘than for economic reasons.

Need of This Thesis

Citizenship and merit. It is because Commons dealt

}
!
|
!
I
i

.80 ihtimately with the quest for merit that there is a
igenuine need fdr'an exposition of his system‘of economics.
.He came much closer than did any of the other well known
;economists in appreciating the significance of merit. It
Eis true that, in common with the free enterprise and
fMarxian economists; he made the miétake-of idenfifying
imerit with materialism, but in his system of economics an
genlightened principle of citizenship is developed. This
:principle of citizenship, in éurn, expands the area in

which merit may be sought.

{

i Redefining materialistic merit. Commons, therefore,
iredefined the_whole problem of seeking materialistic merit.
‘;He rejected the mutually exclusive principles that merit
ishould be achieved elither by individual action based on

self interest or by collective action based on atheistic

I
i

!

altruism. One discovers in Commons' thinking that, in |
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addition to a rising standard of living, human dignity,
securitywof employment, equality of oppértunity, }iberty,
and all of the other aspects of citizenship become a part
of seeking merit. The quest for merit is inclusive of the
totality of institutional economic action, the product of
man réther tﬁén God, towards the_attéinment of socially
%accéptable political and economlic goals.

i Commons' economic system is realistic but not

i . . . .
inecessarily correct. Commons' economic system is of int-

ierest because it comes so close to describing how the

‘American economy actually functions. It is realistic but

not necessarily correct. Americans, for the most part, are

iinstitutional materialists rather than socialists or indi-
|vidualistsQ Most Americans are only superficially reli-
!gious, their many fine religious edifices notwithstanding.

‘'The overwhelming emphasis in contemporary American culture

Iis placed upon achieving a rising standard of living and a
I _

feconomic action, with man playing the major role and God

citizenship status within the context of instituﬁional

ébeing relegated, at best, to a passive supporting role.
Commons as the successor to Smith. Since the

iAmerican economy has'eﬁolved into an out and out institu-
‘tional type of economy after the manner anticipated by
‘Commons, 1t follows that he becomes the logical successor

:to Adam Smith. Economists such as Ricardo, Malthus,
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Menger, Marshall, and Keynes are to be regarded as followers

of Smith, but Commons, at least for America, becomes his

successor. The institutional economists,'therefore, inher-
it the mantle once worn by the traditional economists.
Among other things, they have inherited the defense of
capitalism, modified as it might be in this day and age,

and consequently they have also inherited the animosity

‘of the Marxists. 1In addition, they have inherited the

:Anglican'tradition-of freedom, and also the western tradi-

tion of imperialism, a tradition, incidentally, which in-

stitutionél economists are:now trying to'live down.

Purpose of This Thesis

| If Commons was wrong in insisting upon a material-
istic concept of merit, and it is the writer's sincere
conviction that he was wrong in this respect, he Was at
least correct to the extent that he deveiopéd a system of
economics which more nearly meshes with the universal pro-
blem of merit seeking than did his predecessors. Much of
what he expounds undoubtedly is good even though ithdpesn't
give mankind the ultimate reason for living. The purﬁOse
of this thesis, therefére, is to relate, in as direct a
manner as possible, the institutional theory of economics
which Commons developed, and the implications which his
economic system has for the daily lives of each American.

No attempt will be made by the writer to Jjudge the rightness
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or the wrongness of his economic system, except to the
extent that the writer does not feel it is sufficient or

adequate to explain the reason for mankind's existence.



CHAPTER II
THE PUBLIC INTEREST AS A BASIS FOR ECONOMICS

I. THE SOCIETY AND THE INDIVIDUAL IN TERMS
OF THE PUBLIC INTEREST

Significance of the Public Interest

The major factor which différentiates the economics
of John R. Commons from that of the other schools of eco-
'nomics is Commons' emphasis upon a positive concepf of the
‘public interest. The following comments summarize his
viewpoints on this subject:

Yet the courts had always held that 'the public,”
their name for "society," had a "public interest" in
the transactions of individuals, and had created the
courts and the legislatures to discover and formulate
that interest and impose it upon individuals who other-
wise were guided only by their own individual self
interest.

Then...the Congress had created administrative
commissions, which are subordinate legislatures always
in session...for the purpose of imposing specified
responsibilities on specified parts of capitalism, in
the public interest.:

Thus, the "public interest” involved an organiza-
tion of some kind, such as a legislature, an adminis-
trative commiss}on, a labor union, or a corporation
of capitalists.

lCommons, The Economics of Collective Action, p. 13.
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Meaning of the Public Interest

In'these few sentences Commons states more than is
apparent at first glance. Some little time, therefore,
should be spent discussing what he had in mind when he
'reférs to the public interest.

' The recurrihg theme involved in the public interest,
[it is generally conceded, is '"the greatest good for the
;greatest number of people, while at the same time protect-
ling the rights of any minorities which might exist."
‘Society, which is the public, has an interest in the indi-
;vidual, and this interest involves'maximizing the well
"being of soclety as a whole.

Proceeding along this same line of thought, it
should be emphasized that, in the realm of economics,-the
public interest means the interest which society has in the
economic‘activities and the economic Weil beihg of the
individual., It appears self evident to the writer that the
economic public interest cannot be separated from the over-
all public interest, but for the purpose of economic anal-
ysis an attempt is made to do so by examining those
assumptiops and human activities which are primarily

economic in nature.

Statement for Maximizing the Public Interest

It follows, therefore, from what has been stated

above, that the economic public interest 1s deemed best
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served when the greatest number of people are enjoying the
greatest possible economic gain or the highést standard of
living under the existing éonditions. - This statement for
maximizing the public interest, however, is not a complete
statement; while it is a necessary condition it is not a
sufficient condition. In addition to economic gain, maxi-
'mizing the public interest involves achieving a citizenship
"status, and it is in the area of citizeﬁship where Commons'
'viewpoint on the public interest diverges from those of
other economists. Citizenship is what makes Commons? eco-
‘nomic system ihcluSiVe of a positive concept of the public
interest, since éitizenship itself is a positive thing. It
should be noted that Commons relates citizens to soclety

~rather than individuals to society.2

II. ORGANIZATION AND THE PUBLIC INTEREST

Social Control and Organization

Since the ‘economic public interest involves maximi-
zing the economlc well being of society as a whqle,,this
means that soclety must impose duties and responsibilitiés
upon individuals which they would not observe were they
motivated solely by their own self interest. In the name

of the public interest society is under compulsion to

21pid., p. 21.
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organize,'because it 1s impossible for society to impose
duties and responsibilities upon individuals in the absence
of organization. This will be recognized as socilal control.
in the economic realm, and it follows that Commons' insti-
tutional theory of economics ié essentially a social con-

trol type of economics.

;Meaning of Organlzation
!
|

Commons expresses himself on organization as

follows:

' In this process of organization the whole is more
than the sum of its parts and the personality of each
organized individual is higher and more capable than
the personality of unorganized individuals.3 ;

There are two important principles which are in-

' volved with Commons' viewpoint on organization, the prin-
| .
lciple of personality organization and the principle of ‘

1

'citizenship. Of these two principles that of persbnality

t

torganization is the moré fundamental, because citizenship
l a '

]
i
i
!

1

is a function of personality organization. §

. Principle of personality organization. When Commohs;
- i

irefers.to organization he means pErsoﬁality organization.

gThe whole of soclety i1s more than the sum of 1its individual%
;members because of personality organization. Society}is :
!people plus personality. There existé, within society, a |

| 3Ibid., p. 132.
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whole complex of relationships among and between indivi-
duals, these relationships beihg a function of personality
ofganization. The principle of personality organization
is really the principle'of society.

| Principle of citizenship. Citizenship is derived

from personality organization. Since each member of society

ris.something more than an individual, Commons uses the term.

1

| "eitizen" to describe the positioh each member in good

| : ,

istanding occupies in society. Citizens are a part of the
i

;whole of society. People acquire citizenship by accepting
'dutles and reSponsibilitles imposed upon them by society l
‘as a whole, in return for which society grants them rights
and privileges. Commons refers to these rights and duties
as recipfocal rights and dutie_s.5 Hence, citizenship be-
icomes an achieved status for those individuals who submit

! 6

.themselves to social control.

Relationship between citizenship and personality

_!organization. Citizenship and personality organization are
Every closely related, the common root being social control.
éThat.is, from social control is.derived persdnality organ-

lization, and from perscnality organization 1s derived

|

¢
i

ulbid., p. 130.

5Ipbid., p. 165.
61bid., p. 15.
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citizenship. It is possible, therefore, to substitute the
meaningful term of citizenship for the vague term of per-
sonality organization in this exposition of Commons' eco-
-nomic system. Of course, those individuals who live out-
side the normal range of social control are not citizens
" but rather social outlaws of one sort or another.

Organization as stabilized activity. Organized

hpeople are, in fact, people engaged in a common activity
governed by common working rules and striving towards a

, common goal; People so engaged in a common activity de-
velop citizenship status as a consequence of the many
'interperSOhal relationships which they experience with
other people. Organizatién, therefore, invblves stability,

more partiéularly it becomes stabilized activity.7

IIT. COLILECTIVE ACTION AND
THE PUBLIC INTEREST

Importance of Collective Action

Citizenship equivalent to personality organization.

The previous discussion was developéd in such a manner that
the term citizenship rather than the term personality or-
ganization can be used. Citizenship, it has been noted, is

an achieved status, or a place in the sun, which an

"Ibid., p. 21.
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individual acquires by subjecting himself to social control.
Citizenship involves both duties and rights.

Collective action equivalent Eg‘social control.

Commons will not use the term social control very often;
instead, he uses the equivalent term, collective action,
concerning which he states the following:

. Collective action 1is the general and dominating
fact of social life. Human beings are born into this
process of collective action and bgcome individualized
by the rules of collective action.

; Collective action, the economic equivalent to sociall
gcontrol, is'universal to human existence. Individuals be-
:come citizens through collective action. No ong can escape;
the cénsequences of collective action because society as a
whoie continually controls the activities of each one of
‘its mémbers. The only alternative to acquieséing, in
(various degrees, to collective action is to become an out-
élaw, because society expects and demands certain standard

‘norms of behavior from everyone. j

Individual action the product of collective action.
Collective action imposes certalin behavioristic goals upon
|the members of society and forbids certain taboos. Betweeni

t

the imposed behavioristic goals and the forbidden taboos

exists a broad area where autonomous human behavior is

,permissdible, especially in western style democracies. ’Evenf

81pid., p. 23.

v’
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here, however, social control applies. Autonomous human
behavior in the sense that it is used here means freedom
to participate in various economic activities, but only
.according to the rules of collective action. In other
‘words, people don't have to participate in any particular
_Etype of'ecohomic aétivity, but if they do participate‘they .
lmust play the game according to the rules. This is what |
éCommons means when he states that through collective actioni
ga ZOne of freedom for secure individual action is created, .

ithe security of expectations for individuals and going E
9 i

concerns.

:Meaning of Institution

Commons, however, does- not stop with this general
*diécussion of collective action. He proceeds to further é
develop the principle of collective action by introducing
the notion of institutions, wh;ch he defines as follows:
"An institution is collective action in control, liberation:
and expansion of individual action."© é

Both the control of the citizen and the freeing of

the citizen are involved in institutional éﬁllective action{

The term institution, therefore, carries with it the mean- |
i
i

;ing of collective action both controlling and freeing

| 9Ipid., p. 15.
101pid., p. 15. i
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citizens simultaneously. It is the institutional nature of
collective action which induced Commons to state that human
beings become individualized by the rules of collective
‘action,ll and that collective action 1is literally the means

12 Hence, the true meaning of citizenship is

to freedom.
Emade clear, since a‘citizen is one who 1is both free and
.controlled, which is to say, one who has both rights and

duties.

Major Types of Economic Institutions !

Commons limits his discussion of collective action ;
to the realm of economics, and in this respect he recog-
nizes the following'three institutionsfas being of primary
importance: "Three forms of collective action predominate:
éCorporations, trade unions, and political parties."13 |

Commons has, therefore, reduced the_rather hypothe-
tical problem of social’control and personality organiza-
tion to one which shirt sleeve economists can readily

understand, that of citizenship and economic institutions. :

1l1pia., p. 15.

12Ibid., p. 65.

131bid., p. 15.
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IV, INSTITUTIONS AND THE PUBLIC INTEREST

Legal Theory of the Public Interest

Conflict between capital'and labor the major econo-

Amic problem. Commons considered the-major domestic econo-

mic problem of the day to be that of the conflict between
capital and labor, which has economic, political, and
‘'social ramifications affecting the lives of everyone.l

Maximizing the public interest. The_Supreme Court,

using its power of interpreting the Constitution has, for
all practical purposes, declared that, with respect to the
conflict between capital and labor, the public interest
can best be served by the legal functioning of the institu-
tions of corporations, labor unions, andvpolitical par-
ties.15 These, ofvcourse,’are the three primary forms of
economic collective action. h
Commons explains the Court's reasoning on this sub-
ject by noting that the Court was searching for a practical
‘solution to the conflict between capital and labor, and

that it accepted labor unions and corporations because they

.could agree voluntarily on the working rules of their own

141pia., p. 15.
151pid., pp. 130-131.
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individual members with a minimum of direct intervention on

the part of the state.ls

"Role of Political Parties in the American Economy

Purpose of political parties. Political parties have

for their purpose the control of the State.17 The unique
' thing about political parties in their relationship to
corporations and labor unions Commons held to be one of
:aloofness. In his institutional theory of economics poli-
;tical partles, in their capacity of controlling the State,
édo not ordinafily’directly infervehé in the economic

18

iclashes between capital and labor.

f

Administrative commissions the creation of political

garties. Political parties, however, have taken it upon
themselves to pass legislatiqn,changing ;f maintaining the
:legal foundations of economics.19 Political parties,
,therefore, become economic institutions in that they parti-
jcipate in shaping the economic environment of the nation.

|

The most typical method that political parties use in so

|
!shaping the economic environment of the nation is the

of the state and federal government.

icreation of administrative commissions, especially those

161pid., p. 25.
17Ibid., p. 23.

181pid., p. 18.
191bid., p. 43.
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Role of administrative commissions. These adminis-

trative commissions, which Commons referred to as the
fourth branch of govefnment,eo supposedly act as impartial
referees in conflicts between capitai and labor, protectihg,

.thereby the public interest. - |

Disinterested nature of political parties. Political

?parﬁies, then, enact legislation relating to the economic
;problems of the day, and administrative commissiqns, which
Eare created by political parties, intervene in the everyday:
tfunctioning of the economy, An example of such an eXceptioﬁ
tcan be found in state intervention during the Homestead |
’Steel strike of 1892, when violence flared up between the

!corporation and labor union involved.

Economic Government and Citizenship

|
i

' AEconomic government. Commons made the assumption
that, 1n the overwhelming number of cases, corporations and:
the labor unions wili manage to mutually tolerate and accept
lone another. The manner in which labor unions and corpor- '
ations are organized and operated, and the methods which
they use in dealing with each other Commons refers to as

b

|

22 |

economic government or economic democracy. They '

201pia., p. 11.

2l1pid., p. 61.

221p14., p. 16.
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constitute a genuine government since each organization has
a iegal existence, with its own iaWs and officials, and
each organization exercizes control over its members
through sanctions of varioﬁs kihds.23 The manner in which
corporations and labor unions deal with one another is
24

termed collective bargaining.

Citizenship. Citizenship, as it is used in this_

thesis, means citizenship in economic democracy. This
Emeans an economic citizen is a member of a labor union,
Epolitical party, or a corporation. An economic citizen,
%therefore, has reoiprocal rights and duties, ahd it is as

'a citizen of this economic government rathervthan as an

lindividual that Commons analyzes economic activity.25
|

Other economic organizations must conform to the policies

of this economic government, since the major economic issue

‘remains that of the conflict between capital and 1abor, 20
| |
Economic Government the Product of the Superior Position

of the Supreme Court

The Supreme Court, in its capacity of interpreting

the Constitution, becomes the ultimate sovereign, limited

231pid., p. 75.
241pi4., p. 15.

————————

251p1d., p. 130.

261p14., p. 16.

1

1
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27 Given the eco-

only by its own sense of self restraint.
nomic context of the conflict between capital and labor,
the Supreme Court, as the ultimate sovereign, has declared,

through its Jjudicial decisions, that the public interest

‘is best served through the functioning of the economic

government of labor unions, corporations, and disinterested
politiéal parties.28 Economic government, although not of
the same order as po1itica1 government, is nevertheless a

t rue government.29

Importance of Economic Government to Amerlcan Democracy

It is the democracy typical of economic government

which offers the great American alternative to violence

~and tyranny, and which hold§ in check the potential ex-

cesses of the institutions involved, excesses which would

lead to the destruqtion of American democracy.BO Commons

uses the following words in describing the appropriate role

for economicvgovernment:

If American democracy is "saved," it will be saved
by collective economic organization of corporations
and labor unions. Instead of the traditional equili-
brium between equal individuals of economic theory,

2T Ibid., p. 223.
281pid., p. 16.
291pbid., pp. T4-75.

301p14., p. 16.
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the alternatives today are between an economic govern-
ment based on balance of power between self governing
corporations and unions, and.a supression of both

organizations, or their leaders, by military power'.31

What this means is that Commons does not admit to

t

economic analysis the assumption of laissez-faire based
solély on individual self interest. It also means that the
econohic problems of the day'must, in the final analysis,
be solved by those most intimately involved with them. The
.alternative choices, at least in the United States, become

‘economic government or tyranny.

IConditions for Maximizing the Public Interest

i The public interest, in regard to economic analysis,
iis deemed maximized when the greatest number of people are
enjoying the greatest possible economic gain under the

existing conditions.32

The conditions for so maximizing
;the public interest can be considered to be three in number:
!The sugcessful funcfioning of economic government,33'the
!highest possible standard of living,34 and the acquisition

;of'an enlightened status of citizenship.S?

'Ibia., p. 263.
321pid., pp. 131, 132
331bid., p. 263.
34

=

Ibid., pp:. 130-135

351pid., p. 135.
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These three conditions apply individually to each
‘member of society and collectively to society as a whole.36,
It is not enough to say that society as a whole is involved
in maximizing the public interest, or that individuals
standing alone:are involved. What is really meant is that
icitizens are involved collectively ahd individually, that
lis, a part-whole relationship exists between citizenship
;and society and it is not possible to consider one without
;the other,
: The satisfaction of one of these three conditions
does not automatically ihSure the satisfaction of the other;
Etwo, and yet this assumption is often made. In Anglo- |
!Ameriqan society it requires positive effort to simultan-
‘eously satisfy.the three conditions of a high sﬁandard of

living, economic government, and citizenship. The satis-

faction of only one or two of them is inadequate.

i
!
3

361bid., p. 131.



CHAPTER III

THE LEGAL RECOGNITION OF THE
HUMAN WILL AS A BASIS FOR ECONOMICS

I. THE HUMAN BEING AS WILL POWER

The Courts as Experimental Laboratories

At this point the question arises as to just exactly
what a citizen is. What has been stated previously is en-

.lightening, but no attempt has as yet been made to develop

‘an economic theory of citizenship. Of course, a citizen
|

éis a human being, more particuiarly, one who has relation-
ships with other human beings and with his environment.

|But again, this isn't saying very much. It is time, there-,

;fore, to probe soméwhat deeper into Commons"thinking on ?

the economiec nature of man.

f

Importance of the law and the courts. Commons had

in mind, a particular concept of what the economic man or
itcitizen is. Before iﬁ is possible to undersfénd what he |
had in mind, however, it is necessary to appreciate the
timportance which'he gavekto law and to the courts. Intima;

tions of the part which law occupies in his economic system

t
1
|
i
|
|
|
]
i

have been noted by the emphasis which he placed upon the

;Supreme Court, political parties, and the government.

Legal nature of man. To his way of thinking economic

lanalysis properly starts with the courts, which study and
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analyze the economic nature of man, and extends to the

1

markets. This differs from the traditional and Marxian

approach of dealing entirély with the markets. Indeed,
Commons' economic citizen is a legal being recognized as

'such by the courts. It is because of the analytical func-

‘tion performed by the courts that they have become the

feconomic laboratories here in America.2 It must be kept

fin mind, therefore, the role which the courts occupy in his

economic system and the legal nature which the courts have

rimposed on man.

The Human Will in Action Analyzed as Will Power !

l

|
|
! Human will investigated EX the courts. What Commonsf
;meant by making the courts the economic experimental laboraT
!tofies is that the actual wofkings of the American economy
are uncovered, investigated, and analyzed by the courts.
iThe question remains, of course, as to exactly what it is

Ithat the courts investigate? Or, putting it differently,

iwhat is the central economic problem which requires the

|
‘attention of the courts? Commons answers this question as

|
follows:

! But when economists came finally to the study of
| the political theories of bankers and lawyers and |
thelr implicit theory of valuation, they discovered

L

1Commons, The Economics of Collective Action, p. 14.

®Ipbid., p. 12.
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the foundation to be nothing less comprehensive than
the whole of the human will, individual and organized
as it operates in politics, government, the enforcement
of contracts, corporate charters, labor unions, cartels,
and the Constitution of the United States.3 ’

A careful study of this statement reveals that, in
Commons' system of ecohomics, the courts begin with analyz-:
ing the human will, and this provides the foundation of
economics.  Commons held that the human will 1is cehtral to
feconomic l1ife, and his major efforts were oriented towards
-investigating the human will in action, which is to say,

} . .
Ifinding out how people actually worked and lived with

_ o . 4
respect to economic matters.

| Human will defined as a power. Therefore, a proper

Iunderstanding of economic citizenship requires a study of

lthe nature of the human will in action. The central pro-

.blem of economics has already been seen to be that of anal-!
;yzing the human will in action, but a definition of the

human will has not as yet been stated. Commons defines theg
human will as follows: !
When the lawyers; however, resolved the human will
in the court decisions to its behavioristic dimensions
in order to measure damages and enforce contracts ,
regardless of subjective feelings, they made the will |
a "power'"...The courts took the human will to mean the
whole of the human'bodg as a unit of power, choosing,

acting, or refraining. |

| 31bid., p. 148.
| 41bid., p. 21.
| _D5Ipid., p. 148. L
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Therefore, Commons indicates that the courts iden—
tified the human being with its outstanding attribute, the
human will. The human will, in turn, is best analyzed as
;a power, but it is a power devoid of subjective féelings.
iIt is not a "good” power or _a "bad" power; it is a power
'without conscience; without sympathy, without love, but
6

.nevertheless a power which demands justice.

; Scientific basis of economics. Economics achieves

the rank of a sclence because the human will is capable of
:being measured 'and objectively analyzed}T’ The real eco-
‘nomic scientists become the judges and lawyers, because
;they are the ones who actually investigate and measure the
human will in actlon in the economic laboratories of the
courts of 1aw.8 The smallest unit of investigation in eco-~-
‘nomics, it shall be seen, 18 the transaction.9 This legal
theory of economics contrasts with the traditional thinking
on the subject, which holds that economics achieves the
'rank of a science because money measures value, although
admittedly imperfectly, and the smallest unit investigated

is the individual.

6Ibid., p. 166.
7;21@., p. 114,
8Ibid., p. 148.
9Ibid., p. 152.
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Self control of will power the distinction between

economic science and physical science. Furthermore, it is

the unique definition of will pQwer which separates Commons'
.economic science from the physical sciénces.. Ecénomic
science is distinguished from physical sciences by the
‘nature of power involved. Commons states his case as
lfollows: |

Will power differs from the mechanical forces of
energies of the physical sciences in that the human
will has the power of self control or self cggmand,
which is totally lacking in physical forces.

i The princlpal difference between power in the j
I .

[

|

physical scilences and in economic science is that power in |

;economic science is capable of self command and power in
l ‘ .
ithe physical sclence 1is compulsive, unylelding power. Here,

can be found the distinction between the two sciences. :

i

Definition of power. The human will has been de-

fined as a power, and nbw,it'remains to define exactly what,

this power constitutes. Power in economic science is an :
i

inducement or influence comprehended as such by the intel- -

ligent nature of a human being. This power possesses self

control or self command.ll

i
Transmission of power in economic science. For the |
purposesvof~econOmic science, power is primarily considered!

t

101p14., p. 48.

1l1bid., pp. T4-7T.
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fto be transmitted by the leadership of collective organiza-
tions representing the collective will of the.organization
to the members of this organization or to the collectlve
will of an external organization or other individuals. In
addition, the collective will of the organization in ques-
tion may be subject to the application of will power from i
external collective organizations or other individuals, and-
the members of the collective organization may interact
.upon the will power of each other, Economics, therefore,
lis mainly concerned with the transmission of will power as
éa consequence of collective actlion. What is of primary
'importance is the manner in which collective economic or-
gganizations control the behavior of their own members and ;
:influence the actions of other'collective economic organiza;
jtions.12

Elimination of emotion and compulsion from will

power. Will power, then, possesses command over itself,
| i

fandAin thls respect it differs from the power of the physi-,

}cal sciences. Human emotions may or may not be involved in
!the exertion or self restraint of will power, but for the !
!purposes of economic science the courts eliminate emotions é
in their analysis of the human will. ;
! Will power, therefore, becomes a rather cold and

:legal idea of power. It is neither compulsive physical

!
. i
i

L 1271biqa., pp. Th-T7T.
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;power nor passionate emotional power. It is capable of
‘either exertion or restraint. It is a type of power which

can be self directed or directed by the will of others.

Unity of Citizenship and Will Power Through the Courts

Citizenship, with its reciprocal rights and duties,
is relevant only if consideration is given to the human
being as a legal will power. The citizen 1is a power which

is recognized by the courts. The only distinction to be

made between will power and citizenship is, in the writer's:

topinion, that will power is the term used for the purpose

fof scientific analysis and citizenship is the term used for’

ithe purpose of economic policy. The common root between
Ethem is the courts. This distinction lends a measure df
! _ .

iflexibility to economic science which would otherwise be

‘lacking.

‘The Legal Theory of Citizenship Based on Power Rather Than
, ,

I

éHarmony.
i Any legal theory of citizenship must involve will
ipower. A citizen becomes a power existing in the environ-

ment of collective external powers. These external powers

make the will power of citizenship more than an individual;

|
|

|

|

:the citiéen, through social lnteraction, becomes an indivi-.

{duallplus organization; The will power of citizenship re-

}ceives its legal recognition from the courts. The citizen
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is a part of the whole of society; that‘is, the will power
of'citizenship is-a part of the whole‘of the social power
environment.l3

The relationships which develop between the will
power of a citizen and the collective power environment
create rights and impose dutles of citizenship. Rights
arise from the benefits which result from collective
actibn, while duties result from the necessity of avoiding
power clashes. Hence the reciprocating rights and duties

relationship of citizenship stems from the phenomenon of

‘power rather than harmony.

II. ANALYSIS OF POWER

!
:
H

Use of Power in Collective Economic Government
Since each citizen becomes, legally, a will power,
‘if there is to be any economic government or collective

;action at all the institutions ofllabor unions, corpora-

\various types of power to the wills of their members.
These institutions must also be in a position to apply

power to the collective wills of other institutions.

Legally these institutions are in a position to apply such
fpower within the framework of certain constitutional

131pid., p. 130.

¢
!
L
t

'tions, and political parties must be in a position to apply:
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provisibns laid down by the Supreme Court, a topic to be
discussed in Chapters IV, V, and VI.

Pursuit of legitimate economic goals. For the time

being it is sufficient to note that power'can be applied
Tby the leaders of these institutions to the wills ofthe
‘individual members, and that these institutions may use
‘power against each other. Thus the use of power is the
‘natural consequence of the respective institutions' pursuit
;of its legitimate economic goals, the method used to induce
or force compliance to the respective institutions' eco-
nomic ends.

Unity of will power and collective power. Power is

the common everyday means of applying collective action to
the human_will, which in itself is a.power, and consequently
- Commons' institutional theory of economics becomes a study
of the clash of power againSt power, the end result of
which is citizenship. The power of a collective economic
organization, represénting as it does the collective will
of the organization, can be analyzed in a manner analogous
to the analysis of will power of the individual members,
because collective economic power is also subject to self
command and self control. It is capable of influencing
the wills of others and of being influenced by external

will power.
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Kinds of Power in Economic Sclence

Commons recognized three different kinds of power or
influences as being fundamental to economic science. His
‘classification of power may be stated as follows:

The different kinds of power may be grouped accord-
ing to the kinds of powers, influence, or sanctions,
which apyone may u%ﬁ, as moral power, economic power,
or physical power.

Power, then, becomes moral power, econdmié power,
and physical power. Power, which is an influence directed
towards the human will, may be a moral influence, a physi—
cal influence, or an economic influence.  Everyone is free
“to exert moral power to the will of other péople, but only
labor unions, corporations, and poiitical parties may use
economic power, and only the political parties, 'through
theif control of the state, may legally use physical
power.15

Moral power is the power of persuasion. Economic
power is the power of coercion, which stems from the scar-
¢ity and depfiVation of the ownershlp of property. Physi-
cal power is the ultimate»power of:duress or violence, the
- legal monopoly of which is held by the state. Moral power
.1s almost always the first recourse used in attempting to

‘control the actions of others, whille duress and violence, or

141p1d., p. 40.
15Tpid., p. 75.
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'the threat of it, i1s usually the last, and even then it
may be legally used only under the jurisdiction of the
16

state.

Relationship Between Government, Power, and Soverelignty

Commons viewed labor unions, corporations, and poli-
tical parties as being bonafide governments, and together
:they constitute economic government.17 Each type of gov-
ernment differs according to the type of power it may
‘legally use. With this in mind Commons states:

Each collective government differs in the kind of
; sanctions employed to bring the individual into con-

formity with the rules of collective action, as the
moral sanctions of opinion, the economic sanctions of
deprivation of proggrty, or the bodily sanctions of
phiysical violence.
| Political parties, because of their'legal monopoly
fof physical violence, represent state sdvereignty. Al-
:though all forms of collective action possess some form of
.sovereignty over the actions of their members, only the
) . |
state possesses what 1s really understood to be sovereignty,
lthat is, thé legal monopoly of violence. Furthermore, the '
Supreme Court, because its powers”are limited only by the

{will of its members, becomes the ultimate sovereign in

161p1d., p. 75.
171pia., pp. 74-75.
181bid., p. 41.
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|
?is thé product of political parties, and in general it
Iremains true that political parties represent state sov-
ereignty.

| Therefore, it is true that political parties, in
their control of the state, represent a superior type of
sovereignty over that possessed by labor unions and cor-
porations. The sovereignty of labor unions and corpora-
tions over their individual members depends upon the
exertion of economic power rather than physical power.
1Each institution has its own legislative, executive, Jjudi-
cial, and administrative departments which all may be com-
ibined into one group of officials or even one pefson.zo
;These duly authorized officials perform all the usual
;functions of government, and represent sovereignty based

i
gon power.

‘Economic Power the Fundamental Power in Economic Science

Although the physical power of the sovereign state

2
i1s the ultimate form of power, economic power, the kind of

!power'invoked by the economic gévernment of labor unions

Commons' system of economics.19 The Supreme Court, in turn;

‘jand corporations, becomes the most meaningful form of power}

in America because it represents the withholding of money

; 191pid., p. 23.
| 201bid., p. 75.
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and property in order to force people to comply to certain
institutional goals or standards of behavior. It is the
great importance of money and property in the contemporary :
American economy which lends to economié power its attri—
bute of primary importance. Economic power, like moral
and physical power, is an influence directed towards the
21

human will.

Definition of economic power. Economic power is the

power of scarcity,'an influence directed towards the human
Wiil resulting from the withholding of property and money

from others as a means of commanding obedience. It is the

power of coercion which the ownership of scarce assets

icommands over the Wills of those who do not own them.22

‘ Uniqueness of economic government found in legalized'

economic power. Economic government, as a unique govern-
l . e
‘ment, is unique because economic power is the type of power

1

‘used by labor unions and corporations to control their :
‘members and to impose their collective wills upon each 2

2
,other. 3 Economic power, the power of coercion, has been

found to be constitutlonal in collective economic action

i

by the Supreme Court. No other collective orgahizations

1 2l1pid., pp. TH-TT.

221pid., p. 75. )

23Ipid., p. 75.

oL Wl R,
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except political parties in control of the state may use
'economic powef as a method to force its members and each

other to comply with its collective will. The Supreme

Court and political parties become a part of economic gov-

ernment because they use their legal monopoly of violence
lto establish the social and political environment within
24

which economic government may function.

Citizen status achieved through the collective

application of economic power. Citizenship status, with

its reciprocal rights and duties, arises as a consequence
of the increased bargaining position collective economic
power gives to the members of economic institutions. The
members of labor unions possess economic power over the
Imembers of corporations and, vice versa, the members of
!oorporations possess economic. power over the members of
;labor unions. A citizen, therefore, 1is viewed as a power

! . .
ipossessing power and being subject to power.25
!

Conflict between capital and labor a conflict of

economic power. The primary economic conflict between

‘capital and labor becomes a conflict of economic power
] : _

ibetween these two institutions. It is the power which the

Eone is able to exert upon the other, and the power each is

2h1pig., p. 75.

251b1d., pp. 14-15.

i
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Eable to exert upon its individual members theredby holding
ithem in line, that determines the course of the conflict
‘between’capital and labor.

Resolving economic power conflict. Institutional

economics, therefore, is mainly concerned with the success-
ful resolution of economic power conflict. Harmony is not
an assumption made by‘CQmmonsg it.1is a goal to be achieved.é
The emphasis 1s upon the clash of power, especially in the
realm of capital and labor, and the resolution of this
clash of power, This is the great domestic economic and

ipolitical problem in this day and age.26

Unity of will power and economic power. For the

Epurposes of economic science, will power becomes economic

I | ,
|power.27 It is not necessary, therefore, to distinguish {

between the two. Throughout the remainder of this thesis

;will power and .economic power are used interchangeably, as
1

lequivalent terms. |
|

Limitations in the application of economic power.

However, economic power may not be indiscriminately applied,

to the human will. The institutions which are attempting

l
| |
ito control their members or other institutions may legally f
| |
: |

| 201pid., p. 263.
2T1pid., pp. T4-T7.
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!act only through their duly authorized officials.28 And,

‘furthermore, the act of imposing economic power upon others

'must meet the test of constitutionality.29

Implementation of Economic Government !

Within an economic organization (the trial process).

The accepted method for an institution to impose its col-
1ective will upon its individual members is the trial pro-
cess. One individual, called a plaintiff, will appeal to
the authorized officials, asking for the use of collective
‘force against another individual, called the defendant, who
is alleged to have acted or is about to act contrary to thei
working ruleé of the organization.3o The officials then |
‘take whatever action they see fit as long as it is consti-
tutional.3l i

Between economic organizations (collective bargain-

355). The typical example of economic government between ;

b
!

leconomic organizations occurs when the authorized officials;
'of labor unions and corporations engage in collective bar-
gaining. The result of this bargaining is either a labor

contract, including a wage settlement and a statement of |

28Ibid., p. 40.

29Tpid., pp. 78-80.
30Tbid., p. 4O.
3l1bid., p. 25.
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employment and working conditions, or a strike. Again,
only collective bargaining which is constitutional may be

used by the participants.32

Importance of Economic Government

- Significance of economic power. It is important now

merely to note that economic power is the most important
'kind of power which operates in economic government. Eco-
nomic government, the government of labor unions, corpora-
tions,‘and political parties, functions in a social and
ﬁpolitical environment ofilegalized collective action. It
ﬁis.within this environment that economic power is applied
to the will of the members of the collective or’ganiz'a.ytions
involved. The members in turn have various degrees Ofiself
fcontrol or self command over their own will power aﬁd
respond in various ways to the economic power to which they
jare being subjected. In general, hoﬁever, the application
'of economic power 1is sufficient‘to force people f; comply

‘to the collective will of the organization, which is to’

- say, the dictates of the duly authorized officials.

The activity. The authorized officials of the

organiZation, together with the orgahization workers, con-

1

stitute what Commons termed ”the activity,‘ who in turn

constitute about ten percent of the organiZation. " The

321pid., p. 25.
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activity provides the leadership without which there could
be no collective action or economic government.33

Citizenship the goal of economic government. Eco-

‘nomic citizenship becomes the end result of the logical
_structure of Commons' instiftutional theory of economics.
:People do not become enslaved to a syétem which has been
;accepted by society through tradition. Rather, peoﬁle
"!achieve a citizenship status involving rights and dutiles.
Commons did not view economic power as a means of enslaving
‘people but rather as a means of both cohtrolling them and
rliberating them, thereby providing the means for achieving
‘citizenship status.34
It is the discriminating nature of economic power
'functioning within the framework of economic government
which makes citizenship meaningful. Economic power is.
;diScriminating becausé it both controls and liberates
-people. Citizenship is meaningful because it provides the

means for achieving rights and duties.35

Purpose of economic government. Economic organiza-

tions, in the pursuit of their legitimate economic goals,

33Ibid., pp. 33-3b4.
3%1pid., p. 10.
35Ibid., p. 130.



apply economic power to the wills of their members and to
‘the collective wills of other economic organizations. The |
‘purpose of economic organizations in so applying power is
?to reéolve the conflict between capital and labor short of
violence or tyranny and within the context of economic gov-
ernment. With this in mind Commons states the following:

If American democracy is saved, it will be saved

by collective economic organizations of corporations
and labor unions. Instead of the traditional equili-
brium between equal individuals of economic theory,
the alternatives today are between an economic govern-
ment based on balance of power between self governing
corporations and unions, and a suppression of both 3
organizations, or their leaders, by military power.

The implication of this statement is that, since the
conflict between capitél and labor remains the fundamental
conflict, the preservation of American democracy depends
upon a policy of enlightened action by both labor unions
and corporations. This means a moderate and wise use of
| , )
leconomic power, the only alternative to which becomes the

suppression of American constitutional government. The

goal of ciltizenship status, therefore, has for its purpose

the maintenance of American democracy.

361bid., p. 263.
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| III. THE LEGAL BASIS OF THE HUMAN WILL IN ACTION

. A —————————.  Smbtett  eatmtetseth N ————t o———

‘Fconomic Science

Commons, by emphasizing economic government, was
trying to emphasize the importance of the'meeting of the
human will in agtion. Econdmic science begins, essentially,
with a meeting of power against power, human will against
human will. This clash of power involves a meeting of the -
wills of men. The meeting of the human will in action,
therefore, becomes the most important relation in Commons'
‘system of economics. Concerning the human will Commons
states the following: '

The human will is central to economic life. Human

activity is behavioristically the human will in action.
L Consequently the strategic relation in economic activity
P is the place where the wills of men meet. The meeting !

of the wills %f men can be analyzed in terms of the x
transaction.3 |

i
i

1 .
f At this time it is still premature to discuss the

transaction. It is sufficient, for the time being, to be
faware that Commons placed great emphasis upon the meeting
i

of the human will in action, the main idea being that the

|
:courts, as the experimental laboratories of the human will,
| 4 :

have investigated it and measured it in legal terminology.

B

] 37Ibid., p. 21.
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This legal measurement of the human will becomes the ulti-

The Human Will in Actlon and the Common Law ;

:
1 .
Emate basis of Commons' institutional system of economics. 7
l :
j

Emérgence of the Common Law. The legal basis of the
human will was developed by the courts as they evolved the
Commén Law, which means Jjudge made law.38 The Common Law, !
which originated in England during the middle ages and was .
transported to America during the colonial period, is the
law which the courts have declared to be the law in the
absence of”statutory law. It is law which traces its roots
to the emergence of property rights that came into being |
as England emerged fromlthe middle ages.39 Economics and
property are very closely:akin to one another, and Commons
iwas very careful to point out that the same Common Law
Ewhich recognized property rights also recognized the human ;
:Will in action.

| Private property and the Common Law. Commons went i

:to great lengths to demonstrate how the courts have altered’
ithe traditional Common Law to take cognizance of the in-
creasing importance of property and the effect which pro;
perty has on the human will., After all, property rights

are the basis of economic power, and it is by withholding

| 381pid., p. 112.
! 39Ibid., pp. 79-80.

[ e — — ————
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property that collective economic organizations control
étheir members and. attempt to control each other.

; It is no exaggeration to state that, in the absence
Eof an enlightened legal system, the great mass of people
émight well become slaves to private property rights, be-
‘cause no one in today's Anglo-American political economy
can enjoy any decent standard of living at all in the
absence of property. Property rights and economic power
can command will power, and it is to illustrate the emer-
‘gence of private property rights as a source of economic

.power that Commons divides the Common Law into two stages

gin regard to 1its recognition of the human will.

First or primitive stage gg‘ﬁhe Common Law. Con-
cerning the first stage of the Common Law, Commons states’
.the following:

In the first stage, the primitive Common Law, which
descended from England, applied to both criminal and
economic contracts... The requirements of early juris-
prudence were met with proof or disproof of guilt in
performing an unlawful act, and were therefore satis-
fied with interpreting the act in ﬁn alleged violation
as an act, or an omission, to act. 0

| Commons means, by this statement, that the courts,
[during medieval and colonial. times, did not take cognizancef
of the command which property and economic power had over

| : ‘
?the human will in action. Indeed, private property rights,
!

I

401pid., p. 37.
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as they are understbod in this day and age, were Jjust then
emerging as an important aspect of Anglo—American culture,
and the influence which property exercized on the human
will in action was not as great as it is today. The
courts, therefqre, in judging the guilt or innocence of a
defendant. with respect to an economic contract, considered
:only.the acts which the defendant committed or omitted and.
-not any pressure which might have been brought to bear
upon him. This was sﬁbstantially the same procedure that
~was used in criminal law.

Therefore, the primitive courts, as they Jjudged the
" innocence or guilt of a defendant, actually analyzed and
measured the humén will in action, but they attfibuted to
tﬁe human will only one characteristic or dimension, the
~ability to commit or omit and act, any pressure being
brought to bear upon the defendant notwithstanding. The
human will, thén,rwas recognized by the primitive Common
Law only insofar as it was able to act in a mechanical
manner, that‘is, it was recognized only‘as being capable
of doing or not doing, which was a one dimensional concept.

Second or recent stage of the Common Law. About

1890, here in the United States, beginning with the courts
reviewing the constitutionality of newly passed regulatory
legislation, a further analysis of the human will in eco-

nomic transactions was developed by the courts. This



fCommons referred to as the second stage of the Cbmmon La

?Here consideration is made only of the human will as it

ipertains to economic contracts?~and criminal law is not

63

W.

;involved; With this in mind Commons states the following:

In the second stage, a further analysis of the
‘ human will in economic transactions was developed

by the courts. EYO dimensions of the will in action

were recognized.

Commons then goes on to state:

The new decisions, turning mainly on the collective
action of governments, corporations, and labor unions

in control of individuals, required that account be

taken of the degrees of economic power exerted in the
act, and the cholce of alternatives open to individuals
in their regulated activity. These two considerations

were really two dimensions of the will in action at

the moment of action,ug two dimensional will instead

of a one dlimensional.

Here is a statement to the effect that the courts

have re-examined the human will in action, and in light of

ithe recent large scale emergence of private property rights’

the human will has legally acquired two'charapteristics or

‘|dimensions. The writer understands Commons to mean that

|the collective organizations of political parties, corpora-

tions, and labor unions are but the products of the emer-

igence of property rights; 1t was the clash over the
:acquisition of property rights which made these economic
|

‘institutions what they are today. As a consequence they

i Blipiga., p. 37.
%21p1d., p. 37.
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acquired economic power which did not previously exist ori
which Was magnified many times over what had préviously
been the case. Notice that no reference has been made

about physical pcwer which traditionally had been possessed

'by the sovereign state, and moral power which traditionally

- has been possessed by everyone.

Second stage of the Common Law the consequence of

-the emergence of economid power. Therefore, the power of

v

‘scarce property to command the human will, which is eco-

homic power, became an important factor in the Anglo-

American political economy. The courts, in their decisions

relating to economic contracts, took cognizance of this

power and found that the human will had two characteristics
or dimensions. The courts were no longer interested only

in the commission or omission of an act in regard to eco-

-nomic contracts, but they were also interested in the

‘degree of economic power exerted and the choice of alterna-

tives open to people in their regulated economic activity.

Two conditions for determining the legality of

economic contracts. The point which Commons 1is trying to

‘make is that,tif economic power is resorted to when an-

economic contract binding the participants to the terms
of the contract is consummated, if the contract should be
challenged in court it is legally binding only if the

degree of economic power exerted is reasonable and if
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reasonable alternate opportunities are available. While
‘the meaning of reasonableness has not been defined as yet,

some little insight into the two dimensional will may i

nevertheless be had at this point.

Legal basis of the human will found in the Common

|
i
.
i
i

'Law. Here is the Common Law in action, where the courts
‘manufacture law by legally insisting upon the analysis of
the human will in two dimensions instead of the traditional
one dimension. Political parties, labor unions, and cor-
porations are compelled, by the decisions of the courts,

to abide with the two dimensional nature of the human will.,
‘These collective institutions must be reasonable in their
.use of economic power, and they have to avoid the tendency
toward monopoly, a tendency which invariably results in |

L]

‘the stagnation of opportunity.

I
i Collective action the consequence gﬁ_property.

Economic collective action becomes a consequence of the in—5
creasing importance of property. People have acquired the
;right to group themselves together in order tovachieve_more:
wealth and a higher standard of living. People so groupedv
together are in‘a better position to combat the powef whichf
the property of others commands over their wills, but they !

lalso subject themselves to the collective power of their

T

own group.

[E— e mm = _— ——
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!Citizenship as it is Related to the Two Dimensional Will
}
!

Source of collective action and individual action.

?The»tWO'dimensional will in action‘is largely a power which
;is capable of being dcted upon by the will power of others
gand capablé of acting on its own behalf. This is the
;source of both collective actlion and individual action,
since COllectivé action depends upon the will belng con-
trolled by externél will power and individual action de-
pends upon the will acting in its own behalf.

Collective action more fundamental than individual

action. What happehs is that collective organizations es-~
itablish working rules or a0ceptable standards of behavior
‘to which its membérs are expected to comply. Since these

standards of behavior are quite broad, the indivial is al-

élowed a wide latitude of action in his own behalf.u3 This i

'is the source of individual action, which has actually been

expanded and liberated by collective action.ua ‘Without

soclally approved standards of behavior the jungle law
would apply, and human behavior would be animal behavior.
Save for the basic urge for survival, individual action

does not exist in the absence of collective action.

1
1
i
{
i
¢

f uBIbid., p. 355.

smtve—

uqlbid., p. 15.
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In the event that an individual acted in a manner

jcontrary to acceptable standards of behavior, that is, out-

|

.side the bounds of prescribed working rules, the collective.

forganization involved would take appropriate action to make "

the individual conform.45 This means that the collective

lorganization would subject the will power of the individual'

to its collective will power. This is the source of col-
‘lective action, which is actually controiling individual
action.46 The individual becomes a citizen with reciprocal
rights and duties by being both free to act in his own

behalf and subject to control by the group.&7

Constitutional Formulation of the Two Dimensional Will

Free will-controlled will relationship. When the

courts analyze the two dimensions of the human will in
}action as a part of the legal process of determining the
constitutionality of challenged economic contracts, they
5must formulate'the problem iﬁ such a mannef that they can
iobserve the relationship which existed between the free
lwill and the controlled will of an individual or organiza-
tion at the time that the contract was consummated; This,

in the writer's opinion, is the major point which Commons

46

i

| “51bid., p. 355.
' .

] Ibid., p. 15.

j 4TIbid., p. 355.
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%was trying to make concerning the reasons why the two di-
i : .
‘mensions of the human will are of interest to the courts.

|
| The measurement of the two dimensions of degree of

lpower exerted and alternatives availab;e enable the courts .
lto observe the ffee will-controlled will relationship, and '
Etherefore to render their legal decisions impartially. Thej
:procedure‘which the courts use invanalyzing the human will
in action is the trial process, which is common to all

forms of collective action.48

Legal tools used by the courts. Commons indicates
that the coﬁrts use four.legal tools or concepts in measur-
ing the two dimensions of the human will in action. These |
concepts or legal analytical tools used by the courts in
‘rendering their decisions Commons refers to as performance,i
Eavoidance, forebearance, and timeliness. It is through.the{
~use of these analytical tools that the two dimensions of

! 1
the human will can be legally measured, and the free will- |

|

! Performance. Commons defines performance as follows{

controlled will relationship observed.

"Performance is the 100% positive act of self to the full

'‘extent of one's ability without any external command or |
i : .
restraint whatever' 9 ,

48Ibid., p. 40.

s

491pia., p. 1k49.



Performance, then, is understood to be the 100%
zexercise of the free will.

Forebearance. Commons defines forebearance as

1

follows:
| . .

Forebearance 1is self restraint, ranging in all
degrees of power over self from 0% restraint, or
liberty, up to 100% selgorestraint, which is avoid-~
ance in that direction.

{

Forebearance is self control over the free will.
Commons notes that all economic citizens have a certain
indefinable duty of forebearance or self control, and that
they are under compulsion to act reasonably, especially

regarding the degrée of power exercised in performance.5l

Avoidance. Commons defines avoidance as follows:
"Avoidance 1s the choice of the next best alternative.”52

Avoidance, then, is the directing of performance.
Avoidance means choosing an alternative when it is iImpos-
81ble to do the thing you want to do.

Timeliness. Commons defines timeliness_as follows:

"Timeliness is the selection of the right time, right
‘place, and right degree of powe):'."53

Timeliness, in short, means using good judgment.

|
|
|
; 501pid., p. 149.
i 5l1pia., p. 39.
-

I 52Ipid., p. 149.
i 1bid

i 531bid., p. 149.
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| Constitutional implications. The courts are better

_iable to pass judgment on the constitutionality of economic
gcontracts and transactions because they now possess the
jmeans to determine, with these legal tools of analysils, I
ithe degree of.free exerciSe of the will, the degree of selff
3control over the will, the possible alternatives available,
‘and the all afound good judgment used by both parties to an
‘economic contract or transaction at the instant of time it I
was consummated. In other words, the courts are now able
to unmask the human will and determine all the factors
present at the time that the economic contract was consum- é
mated. If it appears that the constitutional rights of one!
'of the participants were violated, the economic contract

will be found to be unconstitutional. |

Two dimensional will the foundation of economics.

It is this systematic analysis of the two dimensional will
’in aétion that permits Commons to state the following:

; The all inclusive foundation of modern economics
involves the double choice of the degree of power an :

, individual may gﬁert when confronted with choosing

1 an alternative. '

| i

| : : .

The two dimensional will in action, therefore, be-

'comes the foundation of Commons' institutional theory of .
| !

reconomics. Economic power or coercion becomes a part of

f 5%1pid., p. 41.
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his economic system. Will power, for all practical pur-

poses, becomes economic power,

Two Dimensibnal.Will the Legal Basis of Citizenship

The economic citizen, therefore, is a two dimen-
;sional being, a power capable of choosing alternatives and
acting in his own behalf in the face of other powers. It
‘is the writer's understanding that Commons accepted the two
'dimensional will because itrwas in the public interest to
:do so. He started with the public interest and ended with
;economic citizenship, but in order to really understand the
rtechnical-mechanism of economic citizenship the two dimen-
sional will must be analyzed, studied, and measured. Will
power and citizenship are unified through the courts.55

Economic citizenship, which is really the end pro-
duct of Commons' system of economics, becomes an achleved
‘status or a state of existence which everyone shares in,
although admittedly unequally and inequitably.56 The two
dimensional will, on the other hand, is a judicial abstract
which exists only in the eyes of the courts, a legal ap-

proximation of what man really is, a free will-controlled

will r'elationship.57 Citizenship is an achieved status

551bid., p. 114,
561bid., p. 130.

5T1pid., p. 37.



within the framework of legally recognized will power.
I .

is power which makes citizenship what it'is.58

581bid., p. 41.
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CHAPTER IV
THE OWNERSHIP OF PRIVATE PROPERTY
AS A BASIS FOR ECONOMICS

:
l
|
| |
} The analysis of the two dimensional will in action
[

|

involves, in its application to economic science, a knowl—

iedge of private property relationships. It is appropriate

'that private property be introduced at this time, since l
mention has already been made Qf the command which property
has over the human will. Private property becomes, logi-
cally, the next order of business to be discussed. Commonsi
developed a unique approach to private property, the pri- |
mary significance of:which is the legal basis which he
gives to 1t. ThisAis.in keeping with his legal approach
to the human will in action, and to economics in general.
However, preliminary to the treatment of property
Commons deals with the closely related subject of commodi-
,ties. With this in mind, the subject of commodities will ]

'be discussed prior to that of property.

g I. COMMODITIES

|

;Commodities Differentiated frgm Property

‘ Legal significance of commodities. Although the

'terms property and chmodity are usually given synonymous

I - .
imeanings by economists and businessmen, Commons

i
'
0



distinguishes between them. His distinction is legal in

nature and he expresses 1t as follows:

There developed a double meaning of the word com-
modities: A proprietary or ownership meaning, intended
by the courts, of the acquisition or alienation of
ownership; and a technological meaning, used by econ-
omists, for the production, tranfportation, and physi-
cal delivery of the thing owned.

The courts,_thérefore, distinguish between commodl-~

fties and property, and it is this legal distinction which

was of interest to Commons.

Ownership and the thing owned. The distinction

;between commodity and property is really the distinction

:between ownership and the thing owned, concerning which

:
i

'
)
i
1

i
t
i

!

Commons makes the following comment:
The proprietary or ownership meaning of commodity
was assets, the legal capacity to pay debts and taxes
which were known as liabilities... The technological |

meaning was wealth, the product of labor, and the
enjoyment of consumers.

Commons, therefore, points cut that the term commo-
dity was given a double meaning, ownership and the thing '
owned. The ownershlip meaning, the meaning intended by the .
courts, becomes the correct meaning of commodity in his
system of eéonomics; The thing owned, which he will later
identify as property, is not a commodity. Assets and

commodities are associated with ownership. Commons was

Lcommons, The Economics of Collective Action, p. 44.

2Ibid., p. 44.
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very much interested in who owned what, much more so than
‘he was concerned with the mere existence of property or
:wealth. It 1is actually the ownership of scarce property
Ewhich determines the potential of economic power present

|

during the meeting of the human wills in action.3

Credit Money as a Commodity

Commodities in general. Commons has differentiated

I
t
'
I
|
1
|
|

;commodities from property. An asset, which is a commodity, .

is not synonymous with wealth, which 1is property, because

assets designate oWnership while wealth designates only the

thing owned. People may use property without owning it,
?for example, the machinist who uses his employer's eXpene
;sive equipment while working. _Legalhtitle to the equipment
belongs to the employer, adding thereby to his potential
economic power rather than to the worker's, although the
bworker's skill is certainly a source of economic power,

Credit money the most universal commodity. The most

| |
universal commodity, which is to say the commodity most
l‘commonly used, is credit money legally possessed by an

Y

individual or firm.

Nature of credit money. Money at one time was gold

or silver, but now it has become at least 90% credit or

l
|
a
|
l
1
|
'‘bank checking accounts. Present day credit money is,
|

|

BIbid{,rp.fﬂh.



substantially, a promise to pay, which is the same thing

as a debt. The person who holds or has legal title to

76

money therefore is a creditor since he owns an instrument

i

lwhich represents a debt owed by somebody else. This credit:

i

flegally transferred from person to perSon, and it repre-

imoney is usually a negotiable inStrument, which may be

isents, in this day and age, purchasing power which can be

‘owned.

Money the Ownership of Negotiable Purchasing Power

Credit an invention of the courts. Credit money

!legally possessed by an individual or firm is a commodity

‘because it 1s ownership of a debt, an ownership which

‘represents purchasing power. The commodity nature of

‘credit money is a legal invention of the courts, the impli-

.cations of which have changed the economic activities of

mankind. <Commons expresses himself as follows on this

point:
This remarkable fact by which a debt becomes a

commodity 1s an invention of the lawyers and courts...

It is one of the great inventions of all times...

The
debt, or checking account, owned by the creditor of
the bank is a negotiable instrument, not naturally

and inherently a physical thing. It serves as money,

or general purchasing power, and modern money i&
primarily negotiable debts owed by the bankers.

%Ipia., p. U6.
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It.is this invention which led Commons to state that

the ownership meaning of commodities has become the founda-

étion of the credit system and its method of creating credit:

money in the place of metallic money.5 The credit system,

;in other words, hgs given greater mobility and efficiency
%to the circulation of mohey.

Money and purchasing power. Not only is money the

i
lmost universal commodity, but it is also a special kind of
commodity because it alone pays taxes and.debts. For this
:reason everyone tries to get legal title to money. Money

| .
|is, in effect, the universal negotiable commodity designa-

fting purchasing power.

Double Meaning of the Dollar

Commons noted that, prior to the New Deal, there
Ewere two kinds of money; gold coin and legal tender paper ;
money. Congress established legal tender paper money dur-
?ing the Civil War by the Greenback Act of 1863 and gold
.coin money by the Gold Act of 1900. Both of these kinds
of monies were equally lawful. Paper money was convertible;
ito gold; Congress,'during the New Deal era, empowered the f
zPresident to put'thé United States on a modified gold stan-i
?dard. By.this‘act the two kinds of money were unified into

|
|
| I
| !
l ]

S1bid., p. 4b.
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legal tender paper money. lThere is now only one kind of
money, paper money, which is no longer conveftible to gold.
Commons, however, failed to follow through his argument by
noting that, even though there is now only one tyée of
;money, the dollar has come to have at least two meanings.
;One can extract from Commons‘ thinking the double meaning

l .
of the dollar, but he does not come right out and say this

i

|

i
'

is so;6 The writer will now develop further the theory of

the double meaning of the dollar. The double meaning of
gthe dollar, in turn, gives rise to a money supply which

fluctuates in accordance with collective action.

l
!
|
|
|

, T
L Legal gold meaning of the dollar. The first meaning

of the dollar is the legal gold meaning, where the dollar, |
|

by act of Congress, becomes a certain weight of gold.

Today the dollar is 13.714 grams of pure gold. This weight;

]

lof gold may be changed by act of Congress.
! : _ _
| Legal tender meaning of the dollar. The second ;
z ,

‘meaning of the dollar is the legal tender meaning, where !
:the dollar, by act of Congress, becomes the financial book-
keeping unit of account. This means that the dollar is a

.certificate of legal tender. |

Implications of the legal gold meaning of the dollari
The writer notes that the legal gold meaning of the dollar .

!
!
|
]
I
I

6Ibid., p. 244, !
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establishes the upper limit upon the amount of credit money
which may be issued or created, the determining factor
‘being the relationship between the.gold reserve and the
weight of the gold dollar. Gold becomes the base upon é
;which the money supply is pyramided, but the pyramiding |
:effect is not an unlimited one. Congress may raise or
2lbwer the upper bound limit of the potential supply of :
fmoney by changing the weight of the dollar, or this limit |
:may be changed by fluctuations in the supply of the gold ;
reserve.

E Fluctuations in the money supply independent of the

!legal gold‘meaning gﬁ the dollar. The writer also notes
! R
ithat the money supply fluctuates betweenrthe upper bound

Eestablished by the legal gold meaning of the dollar and
i
|

étors which, in their totality, constitute the over all

j .
economic condition of the nation at any one time, which 1is

some variable figure determined by a whole matrix of fac-'

in turn the product of economic collective action. This isv
ﬁo say, the legal gold meaning of the dollar, while it

t
'establishes the upper bound of the money supply, does not

%stablish its lower bound. The supply of money, therefore,
fluctuates downward from its upper bound independently of

Fhe legal gold meaning of the dollar. Since the supply of
money fluctuates independently, it cannot be saild that gold.

is used as a measuring device, that is, the supply 6f money
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or commodities valued in terms of dollars is no longer

measured by gold.

Commons identified the dollar primarily as its legal.

tender meaning. While Commons was aware of the legal gold

:meaning of the dollar, he was more interested in its legal

tender meaning, as the following statement indicates:

i (The dollar)...is not metallic money, and it is

| not paper money, nor even bank checks. It is a ...

| unit of account on the books... established by law

‘ as a legal tender in payment of debts. It measures
the amount of metallic boullion as well as the amount
of paper money, or bank debts, and of all debts and
the monetary value of all commodities. This unit of
account is maintained by custom and law, in the
language of weight of gold and silver coin, although
the metal itself has long since been taken out of
circulation. ‘

Commons here recognizes that the dollar is tied to

§

igold, but he does not consider this to be its primary

]

}function. The primary function of the dollar revolves

faround its meaning as legal tender, that is, Commons con-
Esidered the dollar to be the financial bookkeeping unit of
-account of the credit system.

The writer notes that the legal gold dollar and the

common dollar, but this unification is a legal fiction, a

'gimmick, as it were, preserved and fostered by the politi-

?cians and bankers to reassure the public of the stability

TIbid., pp. 47-48.

:legal tender dollar, by custom and law, are unified into a |

|
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of the American credit system. . Actually, the legal gold

. O

dollar and the legal ﬁender dollar aré inconvertible; they
have different meanings. Theilegal gold dollar limits the
supply of money while the legal tender dollar measures the

' supply of monéy and the market value of commodities in
Eterms of dollars., Thils split in the meaning of the dollar
became inevitéblé when America went on to the modified gold

‘standard, but so persistent is custom that the two meanings

are consistently confused into one meaning.

Money and Market Value

o Thus, according to Commons, the primary meaning of
‘the dollar for the purposes bf economic science ié its
legal tender meaning, that is, the dollar serves as the
financial bookkeeping unit of account. Therefore, the pri-
mary meaning of the dollar is as a measuring device. In
this manner money, expressed in terms of dollars, legally
measures market value.

Fluctuations in the supply of money. The writer

notes that the money supply fluctuates independently of_the
supply of gold. Money today is not what it was fifty years
ago, that is, money 1s not convertible to a specified
‘amount of gold. Money is credit, which in turn is the

product of the collective action of Jjudges, lawyers,

81bid., p. 45.
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. politicians, bankers, business men, labor leaders, and the
‘general,public. Credit is created or manufactured not by
'gold or silver but rather as a consequence of collectiﬁe
economic action.

, True enough, Commons recognized that credit is manu-

‘factured or created.in‘accordance with the banking and
icredit system and the laws which apply to this system. In
éturn, the banking and credit system andvtheir associated
';iaws are a part of the institutional aspect of political
parties in control of the state and corporations in control
Iof the banks and financial institutions. The banking and
!credit system determines in whét manner credit money may
%be created and how much credit money may be created, up to
the limlting upper bound as indicated by the gold reserve
iin'relationship to the weight of the gold dollar, but to
iCommons the dynamic force behind the supply 0f43redit money
is collective action, that is, the whole matrix of the
human wills in action of all economic citizens.
Furthermore, the writer notés that there is no
necessary relationship between the supply of money and the
%supply of goods and services. The money supply, in other
words, fluctuates independently of the supply of goods and
'services. True enough, it mighﬁ be expected that the
greater the supply of goods and services the greater will

- be the supply of money. However, the converse may also be
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true, that 1is, the supply of money may increase while the
supply of goods and services decreases or remains rela-
gtively stable. This situation occurs during periods of
‘extreme inflation, when people, through collective economic !
)laction, force upAthe price of goods and services by trying !
Eto acquire the ownership of commodities with little or no |
!thought~to the real economic situation or the capacity to
iproduce.

E The writer cohcludes, therefore, that fluctuations

in the supply of money are independent of_the,gold reserve

and the supply of goods and services. It follows, in other:
iwords, that fluctuations in the supply of money are primar-
hly the consequence of collective action, that is, the con-
Jsequence of the whole matrix of human wills in action of |
@ll economic citizens as they go about trying to make a
iiving, get rich, and acquire ownerships of commodities.
&otice, however, that no effort has been made to account i
for the velocity of money circulation. Velocity is, in :
effect, but another aspect of cqllective action, and as

i
buch its significance as an agent in influencing the supply

of money is considerable.

H
1
i
|

Market value. The implications on market value of

the fluctuation in the supply of money independently of the

l

gold reserve and the supply of goods and services are two-
I . -

fold: First, market value may not be equated to a fixed
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amount of gold. Second, market value, while it may be ex-
. pressed as money in terms of dollars, is pegged to a fixed
amount of dollars only at a specific instance of time. It
would be more nearly correct to state that market value is
proportional to money expressed in terms of doliars rather
‘than to say that market value 1is equalbto money expressed
'in terms of dollars. However, it is customary to say that
%money is equal to market value, and if this statement is
conditioned by noting that this is true for only a specific
instant of time, no real harm is done. The dollar market
jvalue of any commodity may, however, fluctuate over an ex-
. tended period of time.

This fluctuation in the market value of commodities
édoes not necessarily reflect any inherent change in the
Esupply or demand of goods or services, but rather it re-
-flects the consequences which collective action has upon
. the supply of money as 1t is related to supply and demand
3at any given time., Market value, thereforé, is an expres-
;sion of-value only at a given'time.

: A thorough discussion of valuation will have to be
gdeferred_until Chapter V. It is sufficient to note now
éthat Commons rejects the theory that valuation is a deter-
iminant of human economic_behavior. Instead, he introduces
|the theory that valuation is a subjective expression of

Judgment. He felt that not only is the expression of value:
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as such important, but of even more importance are the
reasons Why a money value is expreésed in the amount that
it is. In order to properly understand valuation it is
necessary to understand the nature of the human will in
.action, that 1is, it is necessary to understand the degree
;qf/power exerted and the alternative opportunities avail-
iable at the time of valuation.

E
Ejudgment which 1s the consequence of the two dimensional
}will in action. A proper understanding of valuation re-
‘quires a knowledge of conditions which existed at the.time
iof’vvaluation. These conditions become more important and
more fundamental than the expression of value itself.
Consequently Commons moves away from the traditional posi-
tion that economics achieves the rank of a science because

ivalue can be measured in terms of money and establishes

lof a science because the human will in action can be mea-
sured by the courts in terms of the transaction, as will
'be seen in Chapter VI.

Value, meaning market value, becomes a subjective

;thing, the product of collective éction. Money, in terms
of dollars, is also a subjJective thing, again the product
of collectlve action. It follows that value, being a sub-

“Jective expression of judgment, can only be measured by a

the institutional positibn that economics achieves the rank

Valuation, therefore, is an expression of subjective‘
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subjective device, money. Commons never denied that money
performs this function; he merely contends that valuation
is not as fundamental an economic problem as the analysis

of the two dimensional will in action and that the element

of subjection replaces the element of objection in the val-,

uation process.

Purchasing power nafure of money. Money, as it

imeasures market value, becomes purchasing power. Purchas-
Eing power is the most satisfactory definition for money

‘because it does not imply that money is something objec-

‘tive, like a physical body or a natural phenomenon, or even

the paper upon which it is printed. Money represents the

!poWer to buy; its ownership represents the opportunity to

i

ivaiue seme commodity. However, the purchasing power defin—i

I
Eition of money does not imply anything more than this.

}Distinction Between Ownership and Possession

[ .
, In Commons' system of economics, ownership is more

;fundamental than possession, because someone may posSsess
%something without actually owning it. Commons was primar-
?ly interested in the conflict between capital and labor,
khat is, his economic theory revolved around labor unions
-end corporations as modified by political parties. with
this in mind, it is possible for an employee of a corpora-
Eion to actually have in his possession property which is

owned by the corporation but which the employee uses as a

!
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-consequence of the nature of his job. 1In this instance thet
employee, presumably a member of a labor union, possesses
property which is owned by the corporation and which is
used at the discretion of the corporation. The distinction;
between ownership and possession can be found in the legal
;distinction between ownership and the thing owned, that is,f
ébetween commodity and property. Ownership, therefore, 1is !

more important than possession, the critical consideration

ibeing legal title.?
II. PROPERTY

Property Differentiated From Commodities

; Commons noted that commodity acquired a double mean-~

'ing, ownership and the thing owned. If ownership is the

!real meaning of commodity, then the thing owned becomes

’property.lo

: When Commons discussed commodities he did so primar-
filyvin terms of the credit money in which théir ownership
éis valued. On the other hand, he discussed property in
:terms of the legal relationships created and maintained by
fthe state through the sovereignty it possesses. Commodity

lcarries with it ahdynamic meaning, the very nature of

9Ibid., p. 44.
101pig., p. 83.



‘prices are paid not for property but for ownerships.

88
owﬁerships lending to commodity its active attributes..
Property, on the other hand, carries with it a passive
meaﬁing, since property must be‘acted upon by being owned

11 Actually,

12

or transferred before it becomes meaningful.

A commodity is simply owned property.

Types of Property

Concerning property distinct from commodity,
Commons' treatment of the subject illustrates once again

the way he works the Common Law into the framework of eco-

:nomics. Since medieval times in England the courts have

enlarged or expanded the meaning of'property through three
distinct stages. In effect, property,-throﬁgh the opera-
tion of the Common Law as manufac@ured by the courts, has
acquired thfee succe;sive meanings, each one different from
the other. These meanings Commons identifies as corporeal,
incorporeal,'and intangible property. |

Corporeal property. Concerning corporeal property,

the earliest meaning of property, Commons states the fol-
lowing:
In earlier times there was substantially but one

kind of property, corporeal property, meaning thereby
the ownership of a physical body or corpus. Ownership

llibid., p. 81.
12Tbid., p. 46.
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consisted mainly in the expectation that the sovereign,
by physical power, would prevent physical trespass upon,
the corpus by those not deemed tc be its owners. The
rules accepted by the courts of England and America for
preventing this trespass, and thereby permitting the
owner to exercise his own free willlgpon the corpus,
came to be known as the Common Law.”

Commons here uses the term ownership, but this is
inot what he means in the strict sense of the word. What he’
Eis actually referring to is a physical body or corpus which:
iis capable of being owned. Unforfunately, his language wasg
isloppy in this instance, but the major point to be gathered
iis that the earliest meaning of property given by the
;courts was merely that of physical bodies or physical
things.

| Incorporeal property. As England passéd out of the
i |

medieval era and_into the industrial revolution, the mean-

ing of property was expanded by the courts to include in-
corporeal property, the property of debts. Commons ex- |
presses the méaning of incorporeal property in the follow- :
.ing manner:

With the industrial revolution a new kind of
property in debts came to be recognized and enforced ;
by the courts under the name of incorporeal property. I
Incorporeal property is simply the duty of the debtor !
to pay money known either as a credit or its equivalent:
debt. It does not become a debt, for economic science, .
f unless the judicial branch of sovereignty is in a T
position... to compel the debtor, by physical power, !
to pay money or perform what the courts recognized as

l i .
3Ipbid., p. 46.
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his legal duty. This duty, in the American CoTﬁpitu—
tion, is known as the obligation of contracts.

Incorporeal property, in short, is the obligation of
a debtor to’pay. However, a debt is legally binding only
when the sovereign state, acting through the Jjudicial
,branch‘of government is in a position to compel the debtor
ito pay, even if this means resorting to physical power or
Ethe threat thereof. It can be seen, therefore, how sov-

ereignty has become a part of economic science.

| Intangible property. Finally, and especially in the:
|

. United States, the meaning of property has become still

i

éfurther enlarged by the courts to include intangible pro- |
iperty. Commons discusses intangible property in the fol-
‘lowing manner:

In the last quarter of the nineteenth century...
v the meaning of property, as protected in the Constitu-
| tion, was further enlarged by the courts in the United
' States to include what was named intangible property,
| or the economic power of sellers, buyers, or competi-
§ tors in charging against others or paying to others
' such prices as they wished or could enforce for commo- -
; dities or services. Typical cases of intangible
: property are patents, the good will of a business,
{ the right to do business, the right to earn a living,
g the right to get rich, good reputation, trademarks, |
| trade secrets, and going value. They are not the
{ incorporeal property of debts, they are the intangible
! property of liberty and scarcity. In economics intan- |
! gible Eroperty is purchasing power.... which can be :

owned, 2

141p14., p. 8o.

151pida., p. 80. ;
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Intangible property becomes purchasing power which
can be owned. It is not the owneréhip of purchasing power,
which is actualiy a commodity, but rather it is potential
.purchasing power which can be owned under certain circum-
stances. The distinction}between property and commodity
is a fine one, but nevertheless the'distinction remains.
:Intangible property or purchasing power become, therefore,
%a market opportunity, which means an opportunity or cir-
?cumstance to make money by selling property on a market.
! It is interesting-to note that corporeal and incor-
poreal property become intangible property when the pur-
‘poses of creating them are-productionfbr sale upon a
:market.l6 Corporeal and incorporeal property, in this
finstance, represent but another market opportunity, which

is the definition of intangible property. It is in this

‘manner that property has become economic power or purchas-

|
!capable of commanding the human will of potential buyers,
17

ing power, that is, property for sale on a market is

and vice versa. The important thing to remember at this

|
étime is that most property has, in effect, become intan-
jgible property, and that intangible property is éimply a
market opportunity. This is true because most property is

created for sale on a market.

101bid., p. 9k.
17rpiqa., p. k.
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Scarcity and Property

Possession of property not ownership. Possesslon of

property is not synonYmous with ownership. The key to
ownership is legal title. Property is simply something
‘which can be owned, that is; something on which legal title
:can bé claim.ed.l8

Distinction between types of scarcities. It is with

§the market opportunity idea of property that Commons devel-l
\oped his own theory of scarcity. Scarcity, to him, was '
Iproprietary scarcity or a type of ownership scarcity, whichf
lis to be differentiated from the biological scarcity of |
Malthus and Darwin, and the psychological scarcity of the
pleasure-pain economists.19

; Proprietary scarcity. Proprietary scarcity should

be viewed as supplementary to both biological and psycholo-~

gical scarcity, neither of which are very relevant for

leconomic analysis. The maln value of blological and psy-

!
ichological scarcity, Commons held, was to pave the way for

.

‘the introduction of proprietary scarcity into economic

jscience. Commons does not deny the existence of psycholo—',
iglcal and biological scarcity, but he does consider them'
i ,

lto be incomplete concepts of much less importance than

!

181p14., p. 48.

19Tpid., p. 9k.
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proprietary scarcity. He felt that, even if biological and
psycholbgical scarcity could be reasonably overcome, the
problem of proprietary scarcity would remdin.zo

Proprietary scarcity involves the idea of withhold- ,
ing from others what they need but do not own. It is the |
‘bargaining idea of owners withholding release of ownership
funtil'a price or ratio of exchange is agreed upon. It does '

i
not involve the idea of holding for self. The recurring

‘theme throughout Commons' discussion of scarcity is with-
‘holding from others what they need until a price is agreed

'upon.al In this sense, property is a market opportunity.

Property made scarce by ownerships. Commons empha-

.81zes scarcity to the exclusion of abundance. He was
‘interestedrin the ownership of scarce assets rather than
the production of abundant wealth. Property; to be sure,
is'wealth, and from the over all point of view property
may be abundant. Property, however, even abundant propertm;

}is made scarce by limiting its supply so that it will have
H

exchange Value. The means which Commons uses in limiting

ithe supply of property is by ownership, that is, property
lowned by one person is made scarce to another person who

wants to own it.22

| 201p1d., p. 9.
2lipia., p. ob.
221pid., p. 94.
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Commons summarizes his thinking on Scarcity in the

following manner:

The assets of an individual or association of
indlviduals are increased by limiting their supply so
that they will have exchange value, or bargaining
power, in commanding other things in exchange, and
especially, in modern:life, commanding money in ex-
change. Modern business 1is conducted on the basis of
assets, that is, scaggity of wealth, and not on the
abundance of wealth.

Ownership, theréfore, makes scarcity what it is.

~People who own production facilities can produce goods and
serﬁices as ﬁhey please, but in econqmic science they will
inever»produce-them beyond the point where they lose or
reduce their exchange or scarcity valvue. It is in this
way that.ownership makes property scarce. Scarce property
that is owned Commons terms as assets, and it is around the
‘ownership of scarce assets and money that modern business

revolves. Of course, biological and psychological scarcity

‘often complicate the problem of propriétary scarcity.

Scarce property equivalent to economic¢ power. In
the final analysis, Commons identifies the intangible pro-
perty of market'opportunity and burchasing power as eco-
nomic power. Economic power, therefore, 1s what Commons
really claimed can be owned, and it is»economic power which

becomes scarce and highly desired. The human will,

231bid., p. Ok.
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theréfore, is'subject to control by property or its equiva-
lent, economic power.2

Unity of scarcity and property. The major distinc-

tion which Commons makes between scarcity and property is
the method used in analyzing these two terms. Scarcity is
an economic concept and property is a legal concept.

‘Commons describes the distinction-.as follows: "Scarcity in

‘economics is property in Jurisprudence.”25
i

| He means, of course, that scarce economic power is
1property. In economics the term scarce economic power 1is j
used and in law the term property is used; both, however,
have the same méaning; This equating of concepts enables

reconomists to use not only the tools of economics but also

Ethe tools of law when dealing with property. Scarce pro- ‘

gperty is, literally, speaking, invested with a legal nature,
| _ _ : .
rand the introduction of Jurisprudence into economics opens

iup broad avenues of analysis not otherwise available to
zeconomists.
|

The two dimensional human will was recognized by the?
‘ |

¢
§

;courts as a part of the development of the Common Law be-

cause of the command which property has over it. Property, |
itherefore, represents the common root bétween economics and:

élaw. Commons, in his unigue treatment of property, implies
i _
| 241pid., p. 80.

' 251pbid., p. 89. o e
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that property accounts for the emergence of both economics

and law as distinct'disciplines.
III. PROPERTY AS A STABILIZED SOCIAL RELATIONSHIP '

‘It is not enough to state that property has acquired:
‘a market opportunity or intangible nature, the outstanding

attribute of which 1s scarecity and the outstanding conse-
| : :
fquence of which is economic power. This is true enough but:

iin order to make the concept of property more meaningful an,

v ‘ [
@analysis must be made of its stabilized social nature. :
i

‘Stability !

Commons notes that, in the legal sense, property is |

.an economic relationship, and that this relationship is a

| ; -
lstable one but one which is subject to change over extended

|
1
|

periods of time. Of all economic relationships, those of !
| ) ' ‘ :

private property arevthe most stable and most important.26

Evolutionary change in the meaning of property. The -

stability of private property relationships does not imply
la static or unchanging nature, but it does mean that what

is true today will probably be true tomorrow with little or:

no change. Change, when it does come, will come gradually ;
and within due process of law and as a consequence of col- ;

lective action. 1In other words, the meaning of property

261pig., p. 21.
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will not change so fast that the economy will fail to

adjust to it, nor will'it change arbitrarily as a result

of individual action, but change nevertheless will be going

on almost continuously. Concerning this point, Commons ex-’

presses himself as follows:

In modern capitalism the most important stabilized

economic relations are those of private property. The

property relations are not something fixed and perma-
nent. They are undergoing change all the time within

i the process of collective action. The meanings of pro-!

perty, liberty, and due process of law which the courts.

i have followed in the gettlement of disputes in trans-
actions are changing.

Stability to Commons, therefore, does not mean un-

:changeable, but rather it implies an evolutionary type of
flexibility.

Stability an Anglo-American custom. Stability in
iproperty relationships, as opposed to unchanging property
.relationships on the one hand and revolutionary changing
.property relationships on the other hand, are an Anglo-

Amerlcan custom or tradltion. It is the stability of

*Anglo -American property relationships which makes the Anglo—

Common Law and custom. The outstanding means of

Ireflecting the stability of private property relationships
in the evolving Anglo-American economy 1is that of the

271pbid., p. 21.
28Ibid., p. 112.

jAmerican community of nations a distinct economic entity.28

|
i

'
'
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Common Law, especially as 1t applies to due process of law.
It is the means which is used to interpret the Constitution
so that the law of property may be consistent‘wiﬁh prevail-:
ing custom ana tradition. It enables Anglo-American
nations to operate without the excessive use of statutory
law, that is, it enables the jﬁdicial branch of government
,ﬁo méintain parity with the executive and legislative
sbranches of government. It is also the means used to
‘reflect changes in custom or tradition, and to direct
}changes when they become hecessary to preserve stability.
iThe recognition by the Common ILaw of the two'dimensional
iwill in action 1is but an indication of the Supreme Cqurt's
.attempt fto preserve stable private property relationships
.in a changing capitalistic era;29 :

Private property the recurring theme of capitalism.

The success which the Supreme Court has had in preserving

i
I
g
ithe stable nature of private property can best be appre-
Eciatedehén the importance of private property to American ;
Ecapitalism is cbnsidered. Concerning this, Commons states
ithe following:

Capitalism, in its highest form as found in the

|

t

| United States, is built upon the legal foundation of
| private property laterally modified by the emergence
|
|
H
i
|

2 :
9Ibid., p. 112, :

i
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of joint stock corporations, holding cggpanies, banks,
labor unions, and political parties...

Private property, therefore, becomes the recurring
theme of American capitalism, but it is private property
which has been legally modifiéd’by the Common Law so its
stable nature may be preserved.

Summary of stability. Not only are property rela-

-tionships both stable and flexiblé, but changeslin the
?meaning of property can only occur within due process of
:law. This is to say, it is up td’the courts to determine
iwhen and how the meaning of property shall change. It is
ithe collective action of labor unions, corporations, and
'politigal parties struggling to obtain control over scarce
assets and control of the sovereign state that induces the
&courts to recognize changes in the meaning of property.
ECollective action with its emphasis upon securing owner-
;ships of .scarce assets, commonly termed the conflict between
{capital and labor, literally speaking forced Ehe sovereign
Estate to legally change the meaning of property from a
Ephysical thing to a market opportunity. This is so:.because
Ethe evolution of collective action destroyed the corporeal
!property base of the traditional barter economy and in its i
iplace substituted an intangible credit economy, making a

gnew lJegal meaning or interpretation of property mandatory.
!

i 301pid., p. 21.
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A Systematic Analysis of Stabilized Economic Relationships

The writer has initially dealt: with the stabilized
economic relationship of property because property is the
most important of all stable economlc relationships. It is
not, however, the only stable economic relationship. The
‘writer~will now present a systematic analysis of all stable
"economic relationships, including préperty, 80 the great
conflict between capital and labor may be observed(in its
;proper context. Obviously, some repetition in the discus-
;sion of property is forthcoming, but only as much as is
necessary to observe property as a part of the whole of the
' stable economic relationships which exist in the American
economy .

Importance of stabilized social relationships to

economic science., Human behavior is constructive to eco-

' nomic science only insofar as it 1s stable and predictable.
" A social relationship, therefore, must be stable before it
becomes relevant for economic science. However, only those
relationships which have economic implications need be con-
sidered in économic analysis. In general, economic rela-
ltionships are those social relationships which give rise to
the economic behavior of the participants to economic col-
lective action.

Choosing stabilized economic relationships. In

general, Commons appeals to the Common Law and jurisprudence
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as the means for choosing or selecting stabilized economic
relationships. These relationships are chosen by the Com-
mon Law method from the totality of existing human beha-
vioristic relationships which society expresses as custom.
In this manner custom, in the form of economic relation-
.ships, 1s transformed into the law of the land. Commons
eXpresses himself as follows:

From among these countless ways of social behavior,
mankind has selected practices and made them more
| secure and of general application. The classic case
of this function in the Anglo-American tradition is i
the Common Law method of selecting good practices |
(customs) and making them into the law of the land. !
These regularized social relationships... create: :

security of expectationgl,. for' individuals, asso- i
clations, and concerns.

As was indicated earlier Commons appeals to the

Common Law as the means for translating custom, tradition,

Epractices, and usages into stable economic working rules,
;which is the same thing as the economic law of the land.
;This 1s the point which Commons really fried to make in
ithis instance, that human behavior, for the purpose of
;economics, is stabilized aﬁd changed ‘by the courts through
the functioning of the Common Law. The ultimate source of

the Common Law in the United States ;s that of the power ofi

| | l
the Supreme Court to interpret the Constitution. i

3l1pida., p. 355.
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Definition of a stabilized social relationship. The
iCommon Law method is the method typically used in chbosing
la stabilized social relationship and giving it a legal
Inature. It remains, now, to define a stabilized social
lrelationship, which Commons does as follows:

Social relationships are stabilized by defining
the limits within which individual behavior is allowed
: discretionary action...that is, working rules define
| the limits withiln whicthn individual is allowed to
| exercise his free will.
! A stabilized social wdrking rule, therefore, is the
product of collective action which defines an area of dis;
cretionary individual action. A stabilized social rela-
tionship does not exist in the natural world in the same
sense that matter and energy exist. A social relationship
iexists only in the minds of men. They are the artificial
creations of mankind which have social rather than natural
implications. Unlike the physical relationships which
exist between matter and energy in the natural world,
social relationships are subject to self command and
change.

t

Types of stabllized economic relationships. There

are five types of economic relationships which one may

]

extract from Commons' mind, these being the'relatibnships

of property, institutions, sovereignty, custom, and the

321pid., p. 355.

|
!
'
i
!
.
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public interest. Of these relationships property, institu-
tions, and sovereignty have acﬁieved legal recognition, the
impetus of which was provided by the Common Law. Thege are
the relationships which the Cbmmon Law methgd has selected %
over the years from prevailing custom and transformed into

thé law of the land. |

| :
i On the other hand, custom does not have the force

of law, although it does provide an indication of how and |-
why law came into being. Finally, the public interest is
a Jjudicial abstract rather than a law; it is actually an
appeal to the conscience of the Supreme Court. An analysis
lof these relationships provides the means for bettef undef;;
3standing the economic conflict between capital and labor. |

{

; Property as an economic relationship. By property [

Zrelationships are meant the rights_and duties of property.ai
These rights and duties involve not only property but also
isovereignty, the economic institutions of collective

;action; and the public in general. These rights and duties;

of property are the working rules of sovereignty in control

: 4
lof scarcity.3 Once .again Commons has taken an economic
{

Econcept, working rules controlling scarcity, and equated it

!to a legal concept, the rights and duties of property. f

: !
: .

331bid., p. 89.

341pid., p. 89.
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What Commons means is that property relationships ;
are manifested or made meaningful by working rules to which:
people conform. These working rules, then, are what reallyf
Epossess stability and flexlbility, and they undergo change
?over an extended period of time. Working rules literally
{mean that people believe in or accept certain stabilized
lpatterns of behavior, in this instance with respect to
!property. It is human behavior which makes property what ;
zit is. Stable working rules mean stable people, more |
particularly, the manner in which stable people go about

acquiring the ownership of property.

‘ Institutions as an economic relationship. Commons

identifies an institution as a going concern.35 He then
makes an institution or going concern a behavioristic re; 5
lationship, as the following statement indicates: "As the
wills of participants becdﬁe stabilized in the process of
:collective action, it then becomes possible to  organize
going concerns (institutions)!36

An institution, then, is a stable behavioristic

‘relationship. An institution 1is organized as a consequencej
|of behavior which is stabilized under the guidance of lead-:

ership or the activity, but behavior actually transcends

| 35Ibid., p. 34.
361bid., p. 355.

i U S
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'leadership. Behavior becomes a part of the personality of
the individual members or participants of the going concern;

or institution. Behavior is not somethinglwhich can be
i .

t v
jdreamed into economic theory by armchalir economists or

philoéophers.
Institutions in this day and age have come to mean

corporations, labor unions, and political parties. How-

ever, the thing which makes an institution what it 1is is
‘collective action in control, expansion, and liberation of
individual action. It 1s through the Common Law method
 that the courts have selected the most appropriate types:
fof institutional collective action from all types of in-

[ ,

éstanding.

t

|
{
|
:stitutional collective action and given them a legal «
|
x

Sovereignty as an economic relationship. The courts,
through the use of the Common Law, have managed to stabi-
1lize economic behavior by extracting or removing violence

37

The extraction of violence fromi

'from private initiative.
’ |

!iﬁdividual behavior is a continuing process, and it has '
resulted in the monopolization of legal vioience on the - %
Epart of the state. In this monopolization of violence the :
gstate has become a procesé or an activity rather than an
?abstract sort of individual with certain deified powers.

i !
’ 371p1a., p. Th. 2

|
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JThe state is an activity because the manner in which it
|

continually applies its monopolization of violence repre-
1 38

sents a process of maintaining stable economic activity.

The monopolization of violence on the part of the

state Commons terms as sovereignty. Only the state can

39

legally use violence to impose its will upon othefs. i

l \
However, in the United States sovereignty i1s not an arbi- f

trary thing. Violence can only be used by the state in
Fccordance with the Constitution of the United States, more
barticularly, in accordance with the due process of law
provision of the Constitution as it is interpreted by the
Supreme Court. Therefore, the arbitrary use of state
%overeignty'here;in the United States has also been ex-
kracted‘or regularized, and dictatorships governed by arbi-
%rary tyrants are not possible under présent conditions. i
Soverelgnty, therefofe, is not a capricious thing. Rather,;
it has become regulafized‘through the due process of law
provision of the Constitution, and it‘is consequently an ’
economic behavioristic relationship. %
[

The public interest as an economic relationship. The

public interest becomes an economic relationship; it 1s that

behavioristic relationship which involves the whole of

mia., p. 74. |

391bia., pp. 74, 82-86.
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society. "All other social relationships, it appears to the}
writer, are restricted to segments of society, but the
public interest takes into account all‘of society. The
public interest is a social appeal to the conscience of the
Supreme Court, that is, it 1s the conscience of the public

making an appeal to the conscience of the court. The pub-

|

lic interest, dealing as it does with the conscience of the

court, becomes a Jjudicial abstract.

The public interest has become stabilized by the due
proéess of law provision of the Constitution. This provi-
sion 1is the main protection which citizens have against
deprivation of life, libgrty,‘andiproperty. It is, in
Commons' opinion, the most admirable of all protections

which has made America a great economic na‘c:i.on.LLO

Custom as an economic relationship. Custom is com—'
mon behavioristic traits which may be éxpected to continue
in the future. _It is predictable’behavior based on the
traditions of the past which extend into the future.
Custom, however, does not have thé force of law; neverthe-
less, custom is collective action in control of individual
taction.

It is from custom that the Common Law is manufac-

tured by the courts. Therefore, a knowledge of custom is

H01p14., p. 85.
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.necessary to understand how law has come into being. A
gknowledge of current customs will often serve as an indica~:
!tion of the 1aw of the future. Custom, then, relates the |
past to the future, that is, the past 1is extrapolated into

the future by custom.

There is no guarantee that custom Qill be good.
?Here, inithe'w?iter's,opinion, is one of the most funda-
imental shortcomings of Commons ! system of economics, since
bad customs might well be absorbed into the law of the
land by the Common ILaw method. Custom, therefore, is not !

morality, and neither is the law of the land morality.

! - Place of property among stabllized economic rela- !
|
i

tionships. Of the fiﬁe principle economic relationships,
Eproperty, institutions, sovereignty, the public interest,
‘and custom, property occupies the key role. Property 1is
iequivalent'to economic power, the source of wealth and a
ihigh,standard of living. Property felationships determine
Iwhaﬁ can be owned, and the control which people exercise
:over what they own. Ihstitutions determine how people go
'about acquiring the ownership of property and the manner
in which people formulate the rules of collective action
EWthh determine what means are socially acceptable for
Eacquiring ownerships. Sovereignty applies to the manner
z

'in which the state enforces property contracts and to the

;extent which the state may use its legal monopoly of
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violence. The public interest is over all public satisfac-
tion arising from the ownership of property which the
Supreme Court-attempté to maximize as it renders its Jjudi-

cial decisions of an economic nature. Custom indicates how

- property relationships come into being and what changes are

Vlikgly to occur in property relationships in the future.

These relationships, then, revolve around property.

Property in turn‘is,the basis of capitalism. In the final

:analysis; the problem is one of who gets what, and this

'problem can be better understood or appreciated by a knowl-

edge of these'economic relationships.
IV. -THE PHILOSOPHY OF REASONABLENESS

Reasonableness, as a philosophy, is very fundamental
to Anglican culture. Not only are its implications evident
in the Anglican economic system, of which the American eco-
nomic system is but a variation, but the implications of

reasonableness are also evident in the.Anglican'church.ul

It should be noted, however, that the Anglican form of
Protestantism, which 1s organized around the Bishops,

differs quite fundamentally from the American form of Pro-

testantism, which is organized around the congregation.

ulBook of Common Prayer, Protestant Episcopal
Church, 1928, p. 81.
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This distinction is attributable to the dominant Puritan- |
'.Congregational religious movement which has prevailed in

America since colonial times, and which came under the in-
fluence of the Wesleyan revival movement during the éen—

' ‘tury following the American Revolution.

Due Process of Law and Reasonableness

. The working rules of property are established or
.changed within due proéess of law. This proviSion of the
Constitution has become the foundation of the American
iCommon Law system. It 1is interesting to note, however,
that even the meaning of due»process}of law will change in
accordance with the Sﬁpreme Court's interpretation of the
Conétitutipn. In this déy and age due process of law, for
the purpéSe of economics, has come to mean economic inves-
| tigation by the courts without dictatorship, civil war, or
Iconquest, andrthé rendering of subsequent legal decisions
in such a manner that economic citizens retain their eco-

nomic power of collective a.ction.br2

In other words, the
Supreme Court interprets the Constitution in such a manner
that the greaé conflict between capital and labor can be
resolved short of'violence, civil war, dictatorship, or
foreign conquest, with the condition that this conflict be

resolved within the context of* collective action.

8588 MQCommons, The Economics of Collective Action, pp.
5~383. -
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A middle course between tyranny, which is actually
a stratification of existing social behavior; civil war,
which 1is actually a collapse of existing social behavior;
and conquest, which is actually a degeneration of eiisting

social behavior, becomes the goal which Commons would have

‘"the Supreme Court strive for. Not only are tyranny, con-

4
H

|

t
|

quest, and civil war to be avoided, but the institutions of

labor unions, corporations, and political parties should beé

prevented from performing excessive acts against each

other, thelir own members, and the public in general, that

would bring about American economic decay and finally for- .

eign conguest. This, in the final analysis, is the manner

43

in which Commons would preserve stability.

Extremes to be avoided. The goal of the due process

of lavaroviSiOn of the Constitution is to find a middle

|

lway between the general extremes of civil war, tyranny, and[

|
i
(
:

|

i

!
|
+
3

conquest. Due_proceSS'of law, therefore, becomes the heart
of the American Common Law system. Common Law is manufac-
tured by Jjudges, but only with due process of law. It is
in this manner that the meaning of the Constitution can be
changed or enlarged as the Supreme Court sees fit.

Civil war, tyranny, and conquest are general ex-

tremes because they indicate the pattern of extremes which

- 431p1d., pp. 261-264.
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are to be avoided as a conseQuence of due process of law.
These general extremes translate to particular extremes
which may be analyzed in conjunction with the forthcoming
discussion of reasonableness. It is the particular extremes
which give meaning to the pattern.ofAthe general extremes. |

Reasonableness the middle ground. The whole purpose

of the Common Law becomes that of finding the middle way,

which Commons describes as reasonableness. 'Reasonableness,;

t

however, has acquired a quadruple meaning, a legal meaning, -
ja social meaning, a political meaning, and an economic mean-

! .
‘ing. Each meaning of reasonableness, in turn, lies some-

where between twe particular conflicting extremes, where f

‘the paired extremes are each unique to the meaning of
reasonableness under consideration. Reasonableness has the
characteristics of the extremes without acﬁually golng to
Ethe limit of absorbing the extremes in their totality.
[Reasonableness is, in the final analysis, a middle ground i
hetween extremes. f

, Reasonableness a philosophy. It becomes evident to i

#he writer that Commons must have intended reasonableness |
i

%o be a philosophy, more particularly the philosophy of
hnglo;American culture. As such, reasonableness 1is a uniqu%
philosophy because of its emphasis upon avoidance of ex- |
tremes on the one hand and the adoption of the attributes

of the extremes on the other hand. Reasénableness is both %
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a negatiye and a positive philosophy, with emphasis upon
moderation and a middle ground. It tranécends economics
and involves all aspects of Anglican culture.

The Common’Law'method,of making the law of the land
is an example of the positive attribute of reasonableness.'
Here the courts are actually doing something positive, that
.is, translating custom into law. On the other hand, the
étwo pafty system, which is almost unique to Anglo-American
!

| :
ireasonableness. The two party system provides a method

societies, is an example of the negative attribute of

fwhereby people can vote against some legal, economic, or

‘political issue. It is the writer's opinion that Anglo-

iAmericans, as they exercise their right to vote, by tradi-

|

I
tion vote negative rather than positive, that is, they vote!
‘against rather than for.

I
; Stable working rules the goal of reasonableness.

When 1t is remembered that the Supreme Court is the ulti-
. 1
mate sovereign in Commons' system of economics, the concept)

of reasonableness cannot be undérestimated; Reasonableness'
i .
'is synonymous with due process of law, that is, due process

i

of law is a provision of the Constitution and reasonable-
ness expresses a philosophy which underlies the due process;

‘provision. The Supreme Court uses the philosophy of rea-

| sonableness in interpreting or enlarging the méaning of the.

‘Constitution. The enlarged meaning of_thé Constitution, in.
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turn, expresses the Supreme Court's definition of due pro-
cess of law. The purpose of the Supreme Court in so defin~i
ing due process ofvlaw'in terms of reasconableness 1s to
provide stable economicvworking rules, Here, perhaps,
better than anywhere else, can be seen the manner in which
the Supreme Court manufactures 1awﬂby using the Common Law

‘method.

iLegal Meaning of Reasonableness

The legal meaning of reasonableness has come to be

jidentified with the SUpreme Court's test of constitutiqn4

1 : , :
rality; that is, whatever is reasonable 1s constitutional.uu_

;The Supreme Court, in determining the constitutionality of

working rules, Jjudges them on the basis of reasonableness
45

i

in order to préserve a stable economic-system. If due

;process of law is a constitutional provision, and if rea-
i

sonableness 1s the test of constitutionality, then stabil- !
ity becomes the goal.46

Extremes of the legal meaning of reasonableness. '

The extremes of the legal meaning of reasonableness are de-
rived from two distinct and conflicting moral codes. These:

codes Commons describes as the pragmatic code of workability

bhipig., p. 25.

H51p14., p. 39.

461p1d., p. 267.
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and the ethical code of justice. These codes conflict be-
cause what is often workable is not jﬁst, and what is often
just is not workable.

Workability. Concerning workability Commons states

.the following:

...Reasonableness is best ascertained and practiced
when representatives of conflicting organized economic
interests; rather than politicians or lawyers, agree
voluntarily on the working rules of collective action
‘in control of individual action... Reasonableness is
the discovery, through investigation and negotiation,
of what is the best practical thing to do under the
actual circumstances of conflicting economic interests,
-organized as they are to impose tﬂ$ir collective wills
on individuals and on each other.

The workability attribute of reasonableness, then,
involves that which makes collective action workable and
:practical, with a minimum of interference on the part of
'the state. Workability, therefore, becomes an attribute of
reasonableness, It is, however, a pragmatic attribute,
ethics or logic not béing involved.

Justiée. Ethics, however, becomes an attribute‘of
reasonableness when consideration is made of the way in
which the Supreme Court directs its thinking. The court,
as it decides just exactly what reasonableness is, uses as
its scientific guide the ethical code of justice. Commons
expresses himself as follows concerning’ justice: "Not

until the transition is made to courts of justice as the

Y71p1d., p. 25.
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dominant economists... does economics... become integrated
with ethica1>science."48

Here Commons recognizes the unity of Jjustice and
ethical sclence, that 1s, he makes Jjustice an ethical code. .
Then, while noting the slow growth of justice over the
course of English history,_he reinforces his conviction of
the uniéy of justice and ethics in the following manner:
"Until finally what had been only émpirical stabs at jus-
tice, without a rounded out theory, became entitled to the

name of all around ethical science."49

I As a finai step, Commons relates reasonableness to
bustice and ethics in the followling manner:

| .

i The theory of reasonable operation of the human will

. in view of foresight and consequences makes economic

! value turn on a science 88 ethics based on reasonable
use of economic power...-”

-+

The science of justice, then, 1s the science of anal~
yzing the two dimensions of the human will in action. Jus- :
?ice does not involve love, sympathy, or conscience; it is ;
a Judicial standard which refers_to‘the way in which econ-
omic power may be applied. Justice, therefore, becomes an
v%ttribute of reasonableness. It is, however, an ethical

?ttribute, workability not being involved.
l

48Ibid., p. 166.

i
. 491pid., p. 168.

| _ 501pia., p. 166.
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Legal meaning of reasonableness a middle ground.

The legal meaning of reasonableness becomes a middle ground
between  justice and workability. It possesses the attri-
butes of both without going to the extreme of either one.
That 1is to say, the legal meaning of reasonableness never
‘becomes SO ethically Jjust that it ignores workability, and
neither does it become so involved with workability that
‘it ignores Jjustice. The legal meaning of reasoﬁableness

is, in the final analysis, the test of constitutionality.

7

iSocial Meaning of Reasonableness

g The social meaning of reasonableness is understood i
ito be SOmewherevbetween the extremes of security and free- ‘
!dom. Freedom the writer distinguishes from liberty and
!equality_in this instance in that freedom means freedom
‘from-regulation while liberty and equality mean that all
men are equal in the eyes of the law. PFreedom has a social
meaning while liberty and equality have a political mean;
ing; The difference between freedom on the one hand and .
1iberty and equality on the other 1s the difference be- 3

tween freedom from and egual to.

|

|

The urge for security is very fundamental to man- }
' i

lkind. If one is to achleve security, however, the price

one has to pay is often a loss of freedom, that is, secur-
| \

Eity is usually obtained by regulation. Freedom is equiva-

ilent to individual action and seeurity is_equiva;ent'ton
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'collective action. Commons wanted the social meaning of
reasonableness to be inclusive of both security and free-
dom, but he did not want security carried to the extreme

of stagnation and neither did he want freedom carried to
the extreme of laissez-faire. The social meaning of rea-
sonableness, therefore, becomes.the ultimate economic
purpose for living. The.writer will arbitrarily refer to
;the social meaning of reasonableness as purpdsefulness,

:Since Commons neglected to identify it with any one term.5CL

fPolitical Meaning of Reasonableness
1 The political meaning of reasonableness is under-
:stood to be=somewhere between the extremes of law and order

!on the one hand, and liberty and equality on the other.

|

!Ccmmons wanted the political meaning'of reasonableness to

be a blend of both law and order and liberty and equality,

.but he did not want law and order carried to the extreme
iof tyranny and neither did he want liberty and equality

P
|

icarried to the extreme of anarchy. He wanted reasonable-
ness to possess the attributes of both concepts on the one
hand and to avoid the extremes of both on the other. The

political meaning of reasonableness, therefore, bécomes the;

goal, which when achieved, satisfies the purpose for livingj

|
i

| 511pig., p. 15.
|
i

1 — P
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'The political meaning of reasonableness, in one term, means

opportunity, and it is a goal‘to be achieved.s'2

Economic Meaning of Reasonableness

The economic meaning of reasonableness ls somewhere
‘between the extremes of monopoly and destructive competi:
tion. Reasonableness, in this instahce, is equivalentlto
fair competition. In turn, fair competition involves both
monopoly and competition while avoiding their extremes.

Falr competition means reasonable competition, which in
turn is tolerant of both monopoly and competition. The :
i .

v : [
'economiC'meaning of reasonableness, therefore, becomes the

| |
'means for achieving the political goal of reasonableness.53
]

i

‘Implications of Reasonableness on Property and the Conflict:

‘Between Capital and Labor

The economic goal of life, from the over all view-
7point, involves acquiring the ownership of property in
order to achieve a rising standard of living without vio-
lence, tyranny, or conquest. A rising standard of living, i
therefore, is conditioned by the principle of citizenship, |
‘that is, a rising standard of living means freedom, peace, |

!and prosperity.

521bid., p. 138.
531pid., p. 163.
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The Supreme Court, in determining the validity of
economic working rules, uses as its test of constitutional-
:ity the legal meaning of reasonableness, These working
rules, when théy pass the test of constitutionality, héve
for their function the establishment of a means for achiev-
ing the economic goal of life, the means being fair compe-
tition, the economic meaning of reasonableness. The reason
fof'achieving the‘economic,goal of 1life may bé'found in f
purposefulness, the social meaning of réasonableness. The |
economic.goal of l1life, however, actually means acquiring
%ownerships of property according to the rules of'collective;
raction. In order to so acquire ownership the opportunity |

lfor doing so must be there. In this manner the economic

goal of life translates to the political meaning of reason-

‘ableness, opportunity. Opportunity, then, becomes the goal;
to be achieved. ’

|
In this manner reasonableness is inclusive of the i

test of constitutionality, the purpose for living, the goal:
- . : |
to be achieved, and the means for achieving the goal. Each'

meaning of reasonableness is defined as being between two

particular extremes. These particular extremes, then,
|

itranslate, in their totality, to the general extremes of

leivil war, tyranny, and anarchy. The goal of due process
| _
'of law 1s to find a middle ground between these general
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extremes, that is, reasonableness is found somewhere
between the extremes.

The general extremes in the meaning of reasonable-
ness; in turn, lead to a general definition of feasonable—
ness in regard to the conflict between capital and labor.
The cohflict between capital and labor, in other words,’
must be reasonably resolved if the extremes of civil war,
tyranny, and anarchy are to be avoided. The general ex-
tremes and the general meaning of reasonableness,-hOWever,
are not directly capable of being'analyzed becauée the
;areas which they cover are too broad. If analysis is to be
{of any value at all, the quadruple meaning of reasonable-
fness and the particular meanings of the associated extremes

-~

must be investigated. This investigation, then, makes

meaningful the general meaning of reasonableness and the
general extremes,

Digression into Anglican theology. Reasonableness, '

it has been noted, is the philosophy of Anglicanism. As Z
such, 1t permeates all aspects of Anglican culture.
| One aspect of(Anglican culture concerns the Anglican

church, or, what is the same thing, Anglican-Protestantism.:

| The Anglican form»df Protestantism has been much concerned i
‘'with what Anglican theologians consider to be the two ex- :
ftremes of Orthodox Protestantism, of which American Pro-

testantism is but a variation, and Roman Catholicism. Of
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Scourse, what constitutes an extreme 1s a matter of conjec- |
ture, and both Roman Catholics and American Protestants
would deny that their denominations represent extreme
positions. | :
From the Anglican point of view, however, Orthodox |
?rotestantism and Roman Catholicism do represent extreme
theological positions. The major problem with which the
Anglican church has been struggling since the Reformation
is that of‘avoiding the extremes qf Orthodox Protestantism
‘and Roman Catholicism on the one hand, and achieving the
;attributes of both on the other. Anglican theologians have
:attempted to find a middle ground between Orthodox Protes-
,tantism and Roman Catholicism. This, then, is an applica-
Etion of reasonableness in the theological realm. ;
i Anglican Protestantism, of course, is no more cor- ‘
‘rect in its position than is Orthodox‘Protestantism or
‘Roman Catholicism. The purpose of this digression is not ;
ito attempt to justify the mission of Anglican Protestan- E
6

jtism, but rather to note that the philosophy of reasonable-~’

ness transcends Anglican legal, political, economic, and

social considerations, and has become diffused with the i

gAnglican church. Apparently reasonableness as a philosophy@
] !
‘1s very fundamental to Anglican culture. ‘
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V. SOVEREIGNTY THE LEGAL BASIS OF PROPERTY

Property the Creation of Sovereignty
The most important stabilized economic relationships

54

;are those of private property. These are the working
lrules or economic behavioristic norms which corporations,
labor unions, and political parties have in common. Es-
;pecially in regard to defining private propefty has the
. Supreme Court invoked the Common Law and the principle of

regsonableness.

Role of the courts. Indeed, the Supreme Court,

racting in the capacity of the ultimate sovereign, creates
‘property as it renders its decisions. Commons states the
following concerning the creation of'propefty:

Property is created by sovereignty, by keeping other
people off, by preventing robbery, trespass, stealing
secrets, or preventing infringement upon one's oppor-
tunities to buy, sell, or compete... It is creg%ed by
creating duties of forebearance and avoidance.

It is immediately recognized that this is the
creation of intangible property, which was previously noted
as a market opportunity. Property, therefore, has for its
basis stabilized economic behavior imposed upon people by

the sovereign power of the Supreme Court. People must

practice forebearance and avoidance in regard to the

541pid., p. 21.
551pid., p. 81.



124
property of others, or the court will use physical force

to obtain their compliance.

Necessity of dwelling on reasonableness. The reason
why the;wrifer has spent so much time developing the prin-
ciple of reasonableness is bebause it pertains éspecially
‘to the creation of property. It is, in the final analysis,
the struggle over the ownership of scarce property which
induces violence and tyranny, and hence the pressing need

for reasonableness can be apprecilated.

‘Impossibility 9£,Separating Property From Soverelignty

. Propefty is created by sovereignty, by imposing
duties upon others and thus, in effect, lehding to property
its nature of a scarce market opportunity. Therefore,
property and sovereignty cannot‘be separated, as was done
by the laissez-faire economists.>® Sovereignty and pro-
perty are unified through the pressing necessity of sover-
elgnty protecting the property rights of the public. Pro-
perty rights are artificial rights and not natural rights,
as was claimed py the laissez-falre economists. Commons

expresses himself on this point as follows: "These proper-

ty rights are indeed artificial. Nothing like them is found

561pid., pp. 81-82.



in nature. They are the artificial creations... of sov-

efeignty."BT

Sovereignty, the monopolization and stabilization

of violence which has been extracted from individual ini-

. . : 8
‘tiative, 1s a prerequisite for private pr'operty.5 All

the economic rights assqéiated with property are subject

to review by sovereignty, that is, to due process ofvlaw.59_

Indeed, it is sovereignty, rather than the owners them-
selves, who transfer the ownership of property, since
ownership can be officially transferred only when the
courts recognize that legal’title to the‘property involved

has changed hands.60 7

571pid., p. 82.
58;91g., pp. T7T7-78.
591bid., p. 85.
69;919., p. 45.



CHAPTER V
RELATIVITY AS A BASIS FOR ECONOMICS

Commons worked out a unique basiérfor relativity in
economic theory. This theory of relativity islinclusive
of six majér concepts: transactions, institutional collec~
tive action, ownership of scarce property, futurity, valua-
tion, and causation. Of‘these six concepts, institutional
collective action and scarce property have already been
thoroughly analyzed, and a very brief review of their sig-
nificance will-be,sufficient in this instance. The trans-
;action, on the other hand, will be thoroughly analyzed in

the following chapter;.thErefore, only an introduction to

}
Ethe transaction will be presented at this time.
!

I. INTRODUCTION TO THE TRANSACTION

The transaction-is really collective action applied
to specific instances of everyday economic life. A knowl-
edge of the transaction is necessary before one can under-
'stand how collective action affects the lives of all

economic citizens. This preliminary discussion of the

for an understanding of economic relativity.

i

’transaction, however, is intended only to provide the basisi



‘The Transaction as the Smallest Unit Investigated in
;Economics |

| Commqns analyzes the science of economics in terms
of transactibns. The important role which property occu-
pies in economic science has already been noted. The
struggle over-the ownership of scarce property is the great
economic problem facing the nation. The reasonable resolu-~’
tion of this problem within the due process of'law provi-
sion of the Constitution represents the goal of Commons'
institutional system of economics.

The transaction provides the means for analyzing,
‘observing, and measuring the human will in action at the
time when the ownership of property is being accumulated
or transferred. Since the struggle for the ownership of
:scarce property is in fact a struggle between the clashing
lwills of men, it follows that the transaction ultimately

Iprovides the means for analyzing the historic conflilct
| _
'between capital and labor and discovering ways to resolve

it short of c¢ivil war or tyranny.

Commons notes that the transaction, rather than the i

individual, 1s the smallest unit investigated in economics.:

Basically, he means that individuals standing alone are noti

analyzed, but rather the subject of economic analysis is

EICommons, The Economics of Collective Action, p. 21..
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‘citizens of economic government. Economists examine people
:plus persbnality organization, the human will exposed to
‘the power of the wills of othérs. It i1s this totality of
the human will in relation to other human wills rather than
individuals by themselves which forms ﬁhe_basis of the |
transaction. Consequently, the transaction 1s the smallest

economic unit investigated.zn:

Relationship Between the:Transaction,_Property, and Citi-

-zenship

Of course, the obvious feature of the transaction is.

‘that it relates citizens to prbperty. With this in mind
Commons states:

The word property... carries the idea of something
passive or stationary, usually named statics. Its

! active or dynamic content which makes property what *
i it really is in human affairs is transactions...
; What Commons means here is that property, which is
fa market opportunity, 1s actually created or its ownership
i ' A
exchanged during that time period associated with a trans-

‘action, that is, during the interval associated with the
'meeting of the human wills in action. Property is of a
static nature because it can do nothing on its own account,

lwhile a transaction is of a dynamic nature because it is

2Ibid., pp. 351-352.

31pid., p. 81.
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"through the transaction that property is subjected to
‘ownership. The transaction, therefore, is a unit of acti-

fvity which contains in itself the three principles of con-
" : Ll. ;

'flict, dependence; and order.
This means that the transaction provides the mechan~ 
ism for economic citizens whq, being dependent upon each
other for economic survival, may resolvé the great confliict
between capital and labor in an ordéfly manner. JSince the
transaction intimately involves the resolution of the
conflict between capital and labor, it becomes the most

“important economic activity.5-

6

Preiiminary Analysis of the Transaction
The meefing of the humah wills in action is capable

iof being analyzed and measured by the courts of law. It

is this attribute of measurement which provides the scien-

tific basis of economics. The smallest unit measured 1is

the transaction, that is, economic science is analyzed in
i R
‘terms of the transaction.

TYpes of tranéactions. There are three prinéiple-

types of transactions,‘bargaining‘transactions; managerial

itransactions, and rationing transactions. The bargaining

{transaction is typically negotiated between labor unions
| H1bid., p. 352. ;
1 5Ibid., p. 21. .

5

L 6Ibid., pp. 43-57. . 5
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ja,nd corporations by collective bargaining, and its terms
designate in what manner the legal ownerships of scarce
property will be transferred among the participants to the
'transaction. That is, the terms of the bargaining trans-
action set forth wages, hours, seniority rules, and condi-
tions of employment.

After.the bargaining transaction has been negotiated
the actual physical transfer of ownerships occurs between
the participants. The bargainling transaction involves the
legal transfer of ownerships while the managerial trans-
action iﬁvolves the physical transfer of property. The ;
managerial transaction typically occurs between a foféman
and a worker, where the foreman is an_agent of the corpora--.
;tion and the worker is a member of a labor union. The
;worker, then, carries out the commands of the foreman.

While bargaining and managerial transactions typi-
cally occur betweenvlabor unions and corporations, ration-

ing transactions occur within a single collective organiza-

5tion. Collective organizations control their members

‘through the rationing transaction; consequently a rationing.
itransaction is collective action in control of individual :
{action. For the purposes of economics, collective organ- |

iizations are labor unions, corporations, and political
.parties; therefore, the rationing transaction is the means

;by which these organizations control their individual
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jmembers. The rationing transaction, it will be seen, pos-
. sesses the attributes of both the bargaining and the mana-

'gerial transaction.
] .

‘
|

Strategic and routine transactions. The bargaining |

1

transaction is a strategic transaction because it sets the
stage fér the transfer of ownership of scarce property,
that is, the question of who owns what is largely deter-
mined by bargaining transactions. The significance of the
bargaining transaction is the ownership of scarce property;
hence, the bargaining transaction is the strategic trans-
action, that is, it deals directly with the most fundamen-
‘tal economic problem of all, scarcity.

Strategic bargaining transactions are_limiting
rtransactions because one's standard of living and citizen-
ship status are limited by the nature of the bargaining
transaction and the rate at which they are consummated. |

Bargaining transactions, strategic transactions, and ;

limiting transactions, which all mean the same thing, are

primarily concerned with the transfer of ownership of

' scarce property.

i The managerial transaction‘is a routine transaction i
because it sets the stage of what shall be done with scarce
}property which is already owned, that is, it is a physical
transfer of property. The significance of the managerial

transaction is efficiency because the foreman directs the
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éworker's efforts in producing goods and services as effi-
!Ciently as possible. This means that scarce property is
2actually produced from scarce property which 1s owned by

a corporation. The traditional factors of production,
resources, labor, capital, and enterprise, plus the in-
creasingly important factor of skill and technology, are
all invclved in the managerial transaction.

The managerial transaction is a routine transaction.E
rather than a strategic transaction because it follows
logically from the donsﬁmmation of a bargaining transaction.
The managerial transaction is routine rather than strategic;
hence, it is a complimentary transaction, that is, it
compliments the bargaining transaction so that the two,
considered as a whole, constitute a unified theory of
!transactions. Managerial transacﬁions, routine transac-
?tions, and complimentafy'trénsactions, which all mean the

‘same thing, are primarily concerned with the physical

itransfer of property.

However, managerial transactions are no less impor-
‘tant than are bargaining transactions. The important thing

'to remember is that managerial transactions deal with

1

iphysical transfers of property and efficiency while bar-
!gaining transactions deal with ownership transfers of

| v _ ;

| .

;property and scarcity. It is scarcity rather than effi-

!ciency which provides the most fruitful field for economic :
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Einvestigation, since the fundamental problem in economics
Eis ownership of scarce property rather than the efficient
;production of property. This means that the resolutlion
!of economic conflict takes precedence over the efficient

l

fproduc’cion of goods and services.

l ‘The rationing transactlion presents a somewhat dif-

‘ferent problem from that of the bargaining and managerial

transaction. Since the rationing transaction is actually

the method used by an organiéation in controlling its mem-
bers, that is, collective action in control of individual

‘action, it need not be discussed any further, in regard to

teconomic relativity, because the subject of collective

'action is dealt with in the following section.
II. INSTITUTIONAL COLLECTIVE ACTION

; Although the transaction indicates the manner in
which collective action is applicable to everyday economic
{1ife, - it does not reveal the over all institutional struc-

[
ture of the American economy. An understanding of the

tive action works in the manner that it does at a particu-

lar time, in a particular place, and under particular

1circumstances, does not reveal the historica1'pattern of

{the evolution of collective action.

| N i e — e —_— e —

‘transaction, while it is indicative of how and why collec-
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The transaction does not explain the historical
transition from individual economics of the barter system
to collective economics of the institutional system. This
ttransition is very important to comprehend, because it
‘gives an indication of the direction in which the American
. economy is heading. The transaction, while it assumes that
one has an understanding of the philosophy of reasonable-
- ness, does not providé a basis for analyzing it.
Therefore, in,addition to the transaction, which is
.really,an’aspect of collective action, the entire area of
collective action must be conSidered for a proper under-
standing of economic relativity. Collective action dir-
ected towards the resolution of economic conflict is, in
fact, the economic environment in which citizens live;
this environment, in turn, is influenced by the actual
physical environment. A knowledge of the economic environ-
ment, that is, an understanding of economic cpllective
action, is fundamental té a proper understanding of eco-

nomic theory.:
III. OWNERSHIP OF SCARCE PROPERTY

The ownership of property is valued because property
is scarce. Of course, property must be useful 1if it is to
have economic value, but use 1is not sufficient. 1In addi-

tion to use, property must also be scarce, and it is
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|
fscarcity rather than use which occupied most of Commons'
Sattention.

§ The motivating force in economic science, therefore, '
'is the propehsity to accumulate the ownerships of scarce
property. Citizens express this propensity as will power,
that is, the propensity to accumulate the ownership of
scarce property is an economic pressure, force, or in-
fluence which}exists in the economic environment of-col—
lective action.

The extent to which the pressure of will power
interacts with the economic environment depends upon a
whole complex of factors, but for the time being the most
important factors may be congidered to be the significance
of scarde propertyvand the nature of economic collective
laction. The net effect of the propensity to acquire the
%ownership of scarce property, therefore, is an economic

pressure, a consequence of the significance of scarcity.

]
i
f
|
! .
| IV. FUTURITY
i

Economic Activitl Revolves Around Prospects for Future

|
‘Gain

| |
| Futurity is a concept which Commons designated to
| _ ‘ . g

'stress the importance of the future in economic analysis.
§Basically, Commons felt that economics is oriented toward

Fhe future.

L . N
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’ Future. read back into the present. Instead of

|
i
iture, Commons starts with the future and reads back into

starting with the present and extrapolating into the fu-

|the present. The prospect of making a profit.or earning

//
'a living in the future makes economics,thé dynamic science

+it is. 1In the economic sense, peoplé are moved to act now

because of the prospect of future gains.7

Economic effect precedes economic cause., What ac-

tuaily occurs, therefore, 1s the phenomenon of an effect

'preceding its cause in regard to the time element involved.
The cause of economic activity, which is the expectation .

,of some economic gain at an indefinite future date, inducesg

the actual present economic activity or transaction, which |
'1s the effect in this instance. Commons analyzes economic |
‘ : ' i

;activity in terms of the transaction, which becomes the
|

Eeffect and precedes its cause, which is the hope of some

8

future gain. However, it must be realized that expecta-

tions of future galn actually precede the transactidn; it

l1s the actual gain itself which follows the transaction,

and it is in this sense only that Commons reversed the

order of cause and effect for economic purposes.

TIbid., pp. 104-105.

81pid., p. 105.



_ i
i 1371
E Futurity and stable private property. It can be

understood, therefore, why Commons placed so much impor-

i .
'tance upon stabilized private property relationships, be-

;cause the expectation of some future gain, 1if it is to be
;a cause of economic aétivity is significant iny if people
‘anticipate that scarce pfivate property will retain the
capability of being owned. People come to expect that
private property as it exists today will continue to exist
into the future, any changes in its nature being gradual

and realistic, that is, people anticipate property will

retain its stable nature.

‘Futurity in Terms of the Credit System and Psychology

The credit system and futurity. Commons defines

'futurity‘more specifically in the following manner: "Fu-

‘turity... is the credit system and the expectations of the

future associated with the credit system.“9

! Commons defines futurity in terms of the credit sys-

| tem because the expectation of future gains are capitalized
I
‘backwards into present worth of stocks and bonds, which in

}turn shape the over all structure of the American eccnomy.lO
z , A
IOnly the credit system can provide the means for reading

the future backward to the present. Money, which has

1bid., p. 105.
3 1O1pid., p. 104.
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gbecome credit, 1s the means used by which the public ex-
Epresses its confidence in the future.

i Up until now consideration has been given only to
| the expectation of some future gain. However, the  opposite

t
'

‘%may also be true, people may come to expect some future
Floss, or for that-matter, neither gain nor loss may-bé
;anticipated. In any event, whatever expectations of the
-future which do exist become the cause of some economic
action. These actions io turn become the economic_present
and as such are reflected in the funétioﬁing of the credit
system, but fufure prospects remain the controlling elemént%

'
t

Negotiational psychology and futurity. Commons

3

found that people react differently when future expecta-
‘tions are optimistic than they do when future expectations !
are pessimistic. In the economic sense, the hopes of ’
ipeople hinge upon whether a gain, loss, or no change is

‘expeoted. Commons expresses himself asjfollows on this :
point: E

Institutional economists find that people act in
exactly opposite ways during periods of depression
and prosperity. Not logic, but fear and hope are
fundamental. People act to enlarge valuations in
periods of hope or prosperity and to depress valua- !
tions in periods of fear or depression... This is
negotiational psychology instead of rational or hed-
onistic psychoiogy... It is volitional psychology
g or will power.

1l1pid., p. 105.
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] Future expectations definitely influence and mold |
%present economic activity, but the way in whiéh people act
!diffefs according to the nature of their expectations. i
iPerhaps the most interesting thing which Commons has acéom-;
;plished here is to introduce the concept of negotiational
!psychology. ~He has obviously done this to counter the
'traditional,approaCh to psychology, which was a rational
or logical kind of psychology. People, Commons insists,
are not rational or 1og1¢a1 beings. People are the prod-

ucts of hope and fear.

Negotiational psychology  and collective action.

These human hopes and fears Commons translates into nego-
tiational psychology, an eclectic or bargaining psychology.

Negotiational psychology can be controlled through the med-

‘ium of collective action, and it is also capable of con-
trolling. Commons re1ates,collective action to negotia-

|
{tional psychology as follows:

psychology of business, of labor, of politicians, of
propagandists, of legislatures, of courts, is the.
psychology of persuasion, coercion, duress, command,
fear, and hope. Its instrument is signs and language.
Negotiational psychology is often mistaken in the
calculations oflghe future... yet it is controlling
and controlled.

| Negotiational psychology, the truly behavioristic
i
|
|
I

Commons was interested in a theory of psychology

:which was consistent with human behavior; he was not

! 127pid., p. 105.
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finterested in armchair explanations of what human behavior
'should be. Negotlational psychology, he felt, explained

1

thuman behavior as it relates to economics because it is

;oriented towards the future and because it 1s inclusive of

t
|
'

gcollective action. Negotlational psychology accounts for

‘the controlling aspects of collective action as well as thef
actions of those subject to its contrel. In this way the
-mass tendencies towards moods of optimism and pessimism

.concerning prospects of the future become a consequence of

cdllective action.13

The point which Commons was trying to make is that
:futurity, with its emphasis upon future expectations, is

Ethe simplified statement of negotiational psychology. That
I ‘ :

iis, people behave the way they do because of future expec—

.tations. There is a propensity for people to look ahead, |

;and their behavior is guided by what they think is in store

l
for them.ll‘L

-Negotiational psychology, therefore, becomes the
bargaining psychology Commons used in developing the trans-:.
action. It is not the subjective psychology of pleasures
and pains occurring during the present,‘but_rather the ob-

Jjective pSychology of preparing for the future. Futurity l
|

131pid., p. 105.

| Mipid., p. 105.
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'is simply the shorthand notation for negotiational psy-

Echology.l5

Credit system the creation of negotiational psy-

ichology. The credit system is the great creation of nego-
I .

|tiational psychology. The credit system, in turn, pro-

;vides the mechanism for reading the future back into the
.present, that 1s, it provides a way to relate the present
with the future., Economic behavior finds expression
ithr'ough the credit system. Important aspects of the credit;
system are debts and credifs, prices, intangible property,
money, profit, interest, savings, investment, stocks, and
bonds. All of these aspects of the credit system are the
creation of negotiational psychology, that is, they have
'come about because people look towards the future in re-
fgard to econbmicractivity and need visible instruments to
'express their confidence in the future as well as to desig-

nate who owns what.l6

{
| o
| V. VALUATION
|
:valuation Transcends the Market

The fifth‘relativity concept to be discussed is that.

iof valuation.

151p1d., p. 109.
16

p————

Ibid., pp. 106-107.




12|

Valuation inclusive of liberty and equalify. Market

fvaer is measured by credit money, which in turn is the
i ;
'product of collective action. However, if valuation is

fconsidered to be a continuing process which is going on in :
| F
'sary to the full meaning of value. It is not enough to say

thewminds of people, equality and liberty are also neces-
that money measures market value; in addition people must
:have access to money, or at least they must have the oppor-
tunity to earn money, if valuation is to become meaningful
for everyday economic activity.l7

.Importance‘gg liberty and equality; It would make

little difference if money measured value, and then people'.
‘were denied the opportunity to earn money, as, for example, .

in the case of slaves. Equality and liberty, which make :
valuation aéqesSible to people, are in themselves valued.18§

Liberty, for the purposes of economics, means the liberty
19

ito fix or agree on prices or values, which means the same

ithing as making valuation accessible to'people.' Of course,

]
jextreme liberty and extreme equallty are to be avolded,

2

.since they may result in anarchy. But. nevertheless

1T1pig., pp. 156-159.
‘ 181pig., p. 159.

i 191p14., p. 215.

|

201bid., p. 138.
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lliberty and equality are desirable attributes which should

be liberally present in the American economy.

Meaning of liberty and equality changes. The mean-

ing of money has changed from that of gold and silver to

that of credit, largely in response to the change in the

lmeaning of property from that of a physical thing to that
| ,

;of an intangible market opportunity. The valuation of an
intangible market opportunity, which 1is oriented thafds
‘the future, can only be accomplished through tﬂe credit
system, more specifically by credit money which reads the
future back into the presenﬁ. The changing nature of pro- 1
‘perty has, therefore, induced a change in the meaning of !
;money.zl |
In an anélogous manner there has been a change in |
the meaning of liberty and equality. The eariy meaning of ;
‘1iberty and equality, for the purposesiof_economics; hinged

on the obligétions of contracts clause of the federal Con-

‘
§

|

istitution, while the contemporary meaning of liberty and
!equality hinges upon the due process of law provision of
lthe amendments to the Constitution.22
' In so altering its position of interpreting the Con-

|stitution, the Supreme Court has created a whole new phase
| ‘ v

| 21Ibid., pp. 45-49,
; 221pid., p. 265.
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of the Common Law. It has changed or extended the meaning
,of liberty and equality from that of an individual concept
'to that of a collective concept. It has permitted the

| .
.evolution of corporations, political parties, and labor

%unions. It has eliminated the extreme case ofrindividual_
§liberty, whereby one person; a proprietor, was free to own
;another person, a slave. -This, of course, was not liberty
-at all, but because of the obligation of contracts clause
of the Constitution the colonial institution of slavery was:
absorbed into the meaning of liberty, that is, an indivi-
dual's property could not be taken away from him even 1if
’the property was anotherfindividual.23

Withdrawal of liberty and equality contingent upon

due process gg'law. '‘Bagsically, the meaning of liberty as

it was interpreted ﬁuring the early days of the American
republic was consistent with the prevailing lalssez-faire
philosophy of the day, and a pefson was free to do with
:what he ownea without outside interference. The present
Econcept of 1iberty hinges upon the freedom of an individual,
%eaning his economic freedom, to participate 1n collective
!economic action so as to accumulate the ownership of scarce%

assets. The application of collective action, however, i

hust be consistent with the rule of reason. This means, fof-

231bid., pp. 264-265.
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the purposes of economics, that a person cannot be deprived

.of life, liberty, or property without due process of law.24

| Liberty can be withdrawn with due process of law,
and it frequently 1s. Commons, however, felt that the

‘liberty of anbindividual should be restricted only when the

public interest benefitted. What this means is that, for |
’ .

|
‘restricted only when it has the effect of making the valua-

the purposes of economics, the liberty of a person can be

‘tion process, and consequently the ownership of_property,
‘more accessible to society as a whole. Political parties,
.corporations, and labor unions all place restraints upon
pebple and upon each other, but they also have the effect
of giving people economic bargaining_ﬁower or economic
liberty never befofe enjoyed. 'Labor unions and political
lparties both attempt to take property away from each other,f
and political parties attempt to take prdperty away from |
‘both labor unions and corporations, but as long as this
gconflict remains within due pfocess,of'law it is constitu-
itional. This 1is q1fferent from conditions which existed
Eduring the early days of the republic, when the.obligationsI
Sof contracts clause of the Constitution was the controlling:
' |

factor and each person was free to do what he pleased with |
l ' .

'what he owned. That is, collective economic action was

2h1y14., p. 265.

e ————

§
]
13
'
|
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unconstitutionél with the exception that certain corpora- |
‘tions were granted charters but only by specific acts of
1egislatures.25

Double meaning of liberty and equality. It becomes |

‘evident to the writer that Commons had in mind a double |
Tmeaning of liberty and equality. The first meaning, tﬁe
political meaning, involves the concépt of equal to, and

in this sense.liberty,and,equality are identical with the
political meaning of reasonableness. Liberty and equality,
therefore, have acquired aniopportunity meaning, since

equal to meéns that all persons are equal in the eyes of

the law,'that is, all persons, in the legal sense, have
equa1~5pportunities to enter the business world and make
money.

The second meaning of liberty and equality, which is.
social in Bature, involves freedom fr&m, more particuiérly
freedom from regulation. The amount of economic regulation .
pne is subjectvto is.a function of the economic powér one f
bossesses., In this sense liberty and equality are identi- |
?al with the sociai meaning of reasonableness. Obviously,
-gll people are not equal because some people are more sub- ?
Qect to regulation, that is, subject to the economic power
Bf coercion from external sources, than are others.

{

' 25Ipid., p. 265. |
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Equality in the eyes of the law does not mean equality in '
fact. Equality has come to mean reasonable opportunity
iwhile freedom has come to mean reasonable freedom from
?regulation. Apparently, Commons blended both concepts intoi

lthe meaning of liberty and equality, and in this sense
1 .

i

1iberty and equality have come to acquire a double meaning. .
i ,

;Thé writer, however, prefers to identify freedom-as freedom:
éfrom, and liberty and equality as equal to, and in this i
fmanner to distinguish between the two meanings. !
This double meaning of liberty and equality can be
.attributed to fhe.rise of collective action, which in fact
is regulation. With the increase in the significance of
regulation, freedom from and equal to both become factors

worthy of consideration. While it might have been true }

'

'‘that equal to was the prevalling consideration during the

early days of the American Republic, the rise of collective

¥

:action and regulation in the past century have imposed upon.
economic, pclitical, and social science the additional con—f

:sideration'of‘freedom from during this day and age.

i

| Liberty, equality, and intangible property. It 1is

|
|the writer's opinion that Commons was really trying to say

!that the criterion for liberty and equality has changed
:from what it was in the early days of the republic because.'

Ethe meaning of property has changed. Contemporary Ameri-
i

‘cans, like their fo}efathers, are free, but the criteria
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for freedom has changed over the past century. Americans

of a century ago were free in the sense that they could,

as individuals, do as they pleased with what they owned,

providing they refraineg from economic collective action.

Americans today are free in the sense that they, as citi-

,zens,of economic collective action, can withhold from
‘i : v
iothers what the others want but do not own. Furthermore,

;contemporary Americans may use collective economic power,
if necessary, in‘ofder to accumulate the ownership of more
scarce assets, pfoviding they abide by the rules of eol-
lective action, the apex of which is the Supreme Court.
This withholding, of course, defines the new meaning of
intangible property or market opportunity, and it explains
the~shift from the obligations of contract clause of the
original Constitution to the due process of law clause of
the amendments to the Constitutioh. In other words, obli-
‘gations of contracts carried with it an individual meaning -
iwhile due process of law carries with 1t a collective
!meaning.
The great example which Commons uses in citing this

itransition is that of the Civil War, when the Northern

[States, by force of arms, compelled the Southern States to

|abandon slavery, an act which resulted in the loss of ex-
! . ‘

!tensive property holdings to the southern slave owners.

fAdmittedly, slavery was an evil and immoral practice, but

)
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Commons did not consider the préblem from this point of .
view. He was concerned with this event primarily because E
it forced the Supreme Court to shift its position from one i
éwhere, in the economic sense, property was a physical thin-gi
,(in this case a physical human body) capable of being owned
§by an individual, to one Where each person had the right

;to withhold from others the product of his labors (a market
topportunity and consequently a form of intangible property)'
5subject to the rules of collective action.

In no other manner could the seizure of slave hold-
ings be found to be constitutional by the Supreme Court,
aside from force of arms, and once'the legal precedent had ‘
;been set a change in the 1ega1‘meaning of property was in-
evitable. That is, once the Civil Wa; had forced the !
?Supreme Court to shift its definition of property from a
physical thing to an intangible‘thing, the Supreme Court
was forced to use this precedent as the basis for all its
ifuture decisions_concerning property. The due process of
law provision of the Constitution superseded the obligations
pf contracts provision of the Constitution.  1In the process

 the meaning of liberty and equality also changed until in

ﬁhis day and age liberty and equality have acquired economic
{ ' '

i
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implications which are at least as important as their poli-

tical implications.2®

E- Change in the meaning of due process of law. The
| ' '

meaning of due process of law will change'és the Supreme
Court interprets the Constitution. That is, the Supreme
gcéurt will read new meanings into the due process 6f law
Fprovision of the Constitution as circumstances ch@nge.
\COnSequently,ﬁthe meaning of due process of law changes
over an extended period of time through the application of
the Common Law method. Therefore, the constitutional pro-
‘vision remains‘in force even though its meaning changes.
In this manner the meaning of liberty and equality can be
changed in an orderly fashion, that is, within due process
of law. What this means is that people have recourse to
the courts whenever the issue of personal liberty and
'equality arises, but the criterion the‘courts use in re-~
;Solving the issue will depend upon the conscience of the

court at that particular time.27

‘
!
i

¢
H
'

[ Property_ig self. A new form of intangible propertyi

Ehas come to be recognized, this being the property of one's:

' .
zself, the property of one's ability to make money. This

(property is, in effect, a market opportunity o intangible
%property, but it differs from all other forms of property
i .

261p1d., pp. 264-265.
27Tbid., p. 22.. .
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x ,
’in that its ownership cannot be permanently sold. An indi-]
vidual may temporarily sell the market opportunity which
his own person represents, but he is always free to reclaim
;this ownership by the simple expedient of quitting his job '
:or finding a new type of employment. An individual maylnot;
'legally permanently sell the market opportunity which his
:pérson‘fepreSents to another person, even if he sells him- !
' self voluntarily. This new ptopertyfin self stems from
hthe anti-slavery due process of law provision of the amend-
ments to the Constitution which followed the Civil War.
It has become the basis of universal citizénship status.2
In turn, the New Deal gave.property in self further
impetus by recognizing the right of individuals to join a
collective labor union and thereby to make their economic
independence even more keeniy felt in the economic world.
This means people became free to Join a labor union with.
Ethe avowed purpose of forcing their economic will upon cor-
;porations. Consequently, liberty and equality took on a
;new meaning which it did not have previously, the freedom
| 29

‘of people to organize into labor unions.

Institutional valuation. Since collective action

| 281114., p. 54.

|

;plays such a large role in the functioning of money,
|

[

[

291pid., p. 159.
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'liberty, and equality, Commons believed that valuation has

become institutionalized, that is, valuation has become a

'part of collective actlion, which in turn makes it accessiblé
ito people as a part of their opportunities. It is inherent:
;tq American culture that,Americans have the faéility, é

through the valuation process, to determine fheir own des-
H . : !

‘tinies, at least in part, but only within'prescribed bounds .
| . '
of collective action institutionalized by society as a

30

fwhole.

‘Valuation as a Relativity

Valuation is a very subjective and complicated .
thing, and it involves much more than maximizing one's own
immediate self interest. It is, according to Commons, a
‘relativity; that is, it relates man tq the environment of
collective action and conflict in which he lives. However,
the énvironment is subject to change, which means that the
;valuation process is also subjecf to change, and hence it
is a relative thing.3!

Valuation a resultant rather than a determinant.

[Valuation, furthermore, is not a determinant of economic

* ' L L
:behavior but rather the resultant of the whole of the human
, _ s
will in action. When an individual values something he |
i .

301pid., p. 159. |

- 3129£§1{_Ehw553
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makes a subjective Jjudgment about it and it is these Jjudg-
ments which constitute his values, at least in the realm
of economics. In order, however, to understand properly
gvaluation, it is necessary to deal with the whole of the
;human will in action. Consideration must be given to any
fexternal pressure to which the human will is subject and
‘the available alternative opportunities from among which
%it may'choose. With this in mind, valuation becomes-a re- ;
‘sultant and not,a”determinant of human economic behavidr.32.

What Commons means here is that when someone ex-
presses the value of sométhing he does not state the condi-
tions which were present during the valuation process. It
is not known, from'an expression of value alone, what ex-
ternal power was present during the valuation proceés, and
neither is 1t known what alternatives were avallable to
those who were perfonning the actual valuation. An expres-
-sion of value, by its very nature, is devolid of these con-
sideraﬁions, because it is an end product or resultant of
‘human behavior which has already reacted to the conditions i
‘present during the valuation process. = Valuation, therefore,

‘remains a central problem in economic science, but before

iits significance can really be appreciated the transaction 5
. |

321pid., pp. 117-119.
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'must be analyzed. It is during a transaction that the
whole of the human will in action becomes involved.

Valuation an aspect of judgment. In effect, when-

iever‘a person values something he makes a subjective Jjudg-

jment which is influenced by all of the factors present,
_‘that is, he must consider not only what he wants to do but

'also what others want him to do and what is possible for
i
ihim to do. He then subjectively weighs the various consid-:

Eerations involved in ‘the valuation process and makes a
subjective Jjudgment. In this manner valuation becomes an

aspect of judgment, a resultant rather than a determinant -

of human behavior. Judgment, therefore, is more fundamen-

tal than valuation to the extent that Judgment is inclusive‘

5of valuation.33

I
Reasonable Value

It is the writer'é opinion that Commons best ex-
presses his thinking on both reasonableness and valuation
by his references to reasénable Vaiue, which in turn de- |
;pends upon the reasonable operation of the human will iﬁ‘
(action. It is here that Commons blends together the quad-
.ruple meaning of reasonableness (legal, economic, sociai,
‘and political) into a single meaningful theory of reason-

|
Fable value.

331pid., p. 10.
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Theory of reasonable value. The distihction between

reasonable value and valuation in general, apparently, is
"that reasonable value 1is a collectivistié concept while
(valuation in general is an individualistic concept. This
imeans that reasonable value takes into consideration the
:phiiosophy of reasonableness and all its institutional
%implications while valuation ih general ignores all consid-
;eraticns except the expression of an individual judgment. |
‘Since all institutional implications are taken into consid-
eration by reasonable value; economic theory cannot be
based upon any one proposition, such as monopoly, competi-
tion, supply and demand, etc. Rather, it is based on a
theory of reasonable value the courts have worked out from
proportioning many complex factors involviﬁg multiple op-
portunities and choice of alternatives ih_énieéonomic and
social en&ironment of stabilized values. _It is the
,judicial effort toward reasohable ﬁalués which has permit-
;tea the Anglo-American civilization to avoid the violent
jswings between the,anarchy of destructive competition and
;the tyranny of monopoly, both of which, in the final anal-
Eysis, léad to pefiodic violence, dictatorship, war, and
bloodshed. Reasonable value, therefore, is the key to
34

peace and prosperity.

3%1p14., p. 164,
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Analysis of reasonable value. There are many fac-

tors which the dqﬁrts‘proportion when}theylwork out the
theory ofmreasonable'value. The factors themselves will
‘be treated in the next section of this chapter, Causatibn.
What is important now is the judicial mechanics involved
in proportioninglthe factors.

: What the courts are trying to do, it appears to the
%riter, is to maximize the public interest by raising the
;standard of living. This, however, is not a sufficient
etatement for maximizing the public interest. A complete
Etatement must include the principle of citizenship.

This citizenship requirement has led the courts to
develop the theory.of reasonable value, the first step of
which is to invoke the rule of reason as the test of con-
étitutienality. In turn, the rule of reason involves the
;egal meaning of reasonableness with its attributes of
workability and Jjustice. The purpose of the judicial test
of reasonableness is to make,availableJto'all citizens the
social meaning of reasonableness. This meaning of reason;
ableness is- termed purposefulness. The purpose for living
;s satisfied when the political meaning of reasonablenees,
%he goal of opportunity, is achieved. The method for
achieving the political goal of reasonableness is the

economic meaning of reasonableness, fair competition. Fair

competition is something everyone may participate in.
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These four aspects of reasonableness, the test, the
purpose, the goal, ana the method, constitute, in the
writer's opinion, the framework ofyCommons’ theory of
reasonable value. Reasonable value, then, combines the
legal, social, political, and economic meaning of reason-
ableness into a single theory of value. The development

Ff the theory of reasonable value was occasioned by the neeé
'Efor conditioning maximizing the public interest with the "
.brinciple of citizenship. Reasonable value is collective ‘
valuation, but all citizens express thelr own values as
members of collective action. Reasonable value'starts wifhi

. . I
the Supreme Court and ends with citizens of economic govern-

ment participating in falr competition. Reasonable value,

therefore, is a participating type of wvaluation.

Market value and reasonable value. Reasonable value
goes fér beyond market'valueg reasonable value is morerthan
price; it is'actually price plus reasohableness. Price is
fhe obvious component of value while réasonableness is its |
hidden, but more meaningful component. Trﬁe enough, price :
is én aspect of reasonable value, that is, reasonable va.luef

ﬁs inclusive of price, but price is by no means its most
' |
important aspect. The philosophy of reasonableness is the |

most important aspect of reasonable value, and it is in this
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hanner that the whole institutional framework of collective
i

action becomes absorbed into valuation.35

f‘,

-
R

| Commons was much more interested in that part of
i#élue which was abovg aﬁd beyond price than he wés,invprioe
;alone, and this incrément beyond price accounts for his
Etheory of reasgnable value. Price, in other words, is not
ienough for an expression of value. In the same manner that '
?ricé is related to a highef étandard Qf living from.the
hollar standpoint, so reasonableness 1is related to citizen-

éhip from the social standpoint.

‘ Furthermore, it 1is ﬁhe reasonableness aspect of
%alue rathér than the price aspect which is in need ofl
explanation, since the'subject of analysis 1is citizenship
rather_fhan money. A high standard of living, to be a com-
plete statement, must include the principle of citizenship.j
It is the principle of citizenship which is accounted for
by reasonable value and which distinguishes Commons' view-
point on valuation from that of other economists. What
Commons was interested in was citizenship rather than pro-
duction and consumption, and he uses reasonableness to

pxplain citizenshlp rather than price to explain production

and consumption.
|

| 351pid., pp. 162-165.
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Scarcity value and reasonable value. Commons was

much impressed with, the historic dichotomy of use value
versus scarcity value, especially since he considered-the
ioutstanding attribute of property to be scarcity. While
‘Commons  does not follow the traditionai line of reasoning
‘on either_scarcity value or use.value, he does accept the
premise that something is valued because it possesses pro-
;prietary scarcity. True enough, it would be expected that
‘something which is vaiued is useful, that is, possessés
5utility, but use alone 1s not sufficient to generate value.
It is proprietary-scarcity which lends to intangible pro-
perty the attribute of value. Hence, the problem of valua-
tion does not center around the overcomiﬁg»of scarcity by
efficiency as the traditional economists—assumed, but rather
it comes to focus on the ownership of scarce assets and the.

bargaining for these scarce assets-36

The scarcity characteristic of value Commons acknowl-
edged to have originated with Malthus, but Malthus spoke of

biological scarcity rather than proprietary scarcity.37

Scarcity value is actually exchange value, that_is, scarcity
lends to property the attribute of commanding exchange or

bargaining power over other property or the human will.

361pid., p. 169.
371bid., p. 165.
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Scarcity value has become absorbed into the framework of |
peasonabie value, and the importance of the scarcity attri-
5ute of reasonable value can be appreciated by noting the
importance of collective bargaining for scarce assets in ;
'fair competition. ;

Rejection of deductive logic. 'Commons, in developing

i
|
%he theory bf reasonable value, rejedts.the deductive logi- "'
%al thinking»popularized by the classical economists.
bommons' criticism of deductive logic is best exemplified
by his comment that the law of supply and demand can be
Farried out logically to its inevitable disaster. This
erroneousvmethod of deductive reasoning he terms a part- i
. whole failacy, that is, reasoning 1ogically‘from an incom- l
plete proposition. Commons accepts the law of supply and !
demand, but not as a hard and fast phenomenon; rather, he
considers it to be but one of many economic'principies,

from which generalizations cannot be made in the absence of
giving approprilate weight to all the other factors involved,
The law of supply and demand, when standing alone, is but

a part of the whole scope of economic theory.38
i He developed his theory of reasonable value by using

|
l .
the comparative type of reasoning, which involves investiga-
, :

%ing simllarities and differences as they exist in the real

]
¢

; 381p1d., pp. 137-138.
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the principle of proportioning the factors. >

|

: Reasonable value identifilied as opportunity cost.

Commons, when he attempts to use a single word to describe
reasonable value, uses opportunity cost, the sacrifice in-
volved in forégoing an alternative.uo Opportunity cost he

‘terms the legal theory of value, the idea here being that

jonly those economic contracts or transactions which involve ;

'a reasonable opportunlty cost will be upheld by the courts.
Citlzenship itself is an opportunity cost sort of thing,
lsince citizens are continually weighing alternatives. Op-
gortunity cost, however, transcends an individual citizen;
it applies to the whole of society.

Citizenship rather than a citizen is involved. The
?ecent Supreme Court decision forcing the DuPont family to

divest itself of its General Motors holdings is an example

of an opportunity cost which the Supreme Court has held to
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be unreasonable. That is, the Court thought that the.publid

would sacrifice too much economic freedom if the DuPont

family continued to control General Motors.

|

i Reasonable regulation. The theory of reasonable

value, emphasizing as it does collective action, is

[}
i
v

391bid., pp. 120-125.

4OIbid., p. 139.

!
5
|
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;inclusive of regulation, not only as a consequence of pbli—:
;tical parties but also as a consequence of corporations andi
:iabor unions.” It is through regulation that socially ap-
"proved values are expressed by soclety; regulation also
determines how society induces citizens to conform to |
;socially approved values.
! These values, of course, are merely collective ex- !
lpressions of Judgment and not collective determinants of
behavior. Collective determinants of behavior are more
'nearly identified with how society induces citizens to
iconform to socially approved values. The values are simplyé
goals to be achieved. :
Both aspects of regulation, the values and the man-
ner of inducing conformance to the values, are subject to i
the rule of reason, éﬁd, indeed, to all of the other mean- |
ings of reasonableness. Regulatlion, therefore, must be
reasonable regulation; it is the working rules of collectlve
’action in control of individual action. Therefore;'regulé;
tion, emphasizing as it doeg reagbnabléness, valuation, and
ﬁcoilective action, becomes ;bsorbed into the meaning of ;

reasonable \;féiiLu»e.}"Ll

NS

“l1pid., p. 125.
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VI. CAUSATION

Commons was much interested in the cause of economic '
-gction. He was of the opinion that people looked to the |
,future when they make their economic valuations and parti-
bipate in economic activities. For the purposes. of eco-
nomic cbntracts these valuations and activities are under-
%aken during a transaction. Transactions, therefore,
%ranslate valuations and future expectations into the cre-
étion of scarce property and/or the transfer or accumulatio@
pf,ownerships of this scarce property. However, it is i

scarcity of ownerships of property which induces people to

look to the future in the first place.

LTeconomic Potential

Ownership of property is scarce, and expéctations of
;the future are always present. These two factors, scarcity
%and futurity, when considered as a unified whole, consti;
;tute the framework of the theory»of economic potential.
Economic potential involves economic aétion,rthafAis, eco-
;anic potential is a set of conditions which induces eco-
nomic action. In,particular; economic potential is the
scarcity-futurity relationship.

While scarcity and futurity constitute the framework
of potential theory, they are not sufficient to cémpletely

'define it in the absence of institutional collective action,



164

itransactions, and valuation. Institutional collective
1 :

i

action, which is the'ecdnomic environment, determines to !
;what extent economic potential induces economic action, thel
:nature.of economic action which does occur, and the goals
toward which economic action is directed. Transactiéns
‘determine the manner in which scarcity and futurity are
gtranslated into economic action via the meeting of the
%hﬁman'wills in action. Valuation expresses judgment
;reached_during the transaction.

% | Economic potential, therefore, is a process which
iinduces economic action and which is inclusive of scarcity, .
?futurity, insfitutional collective action, and transaotionsJ
icommons,,when he speaks of economic poteﬁkial, does so in |

terms of buyers and sellers, but his intention was to de- .
:scribe just exactly how economic action transpir'ed.42 |

In the final analysié, economic potential means
bringing together buyers and. sellers on the market so that
transactions may be negotlated. Although the profit motive !
is used by many economists to describe why buyers and
sellers negotiate transactions, the profit motive does not"
%ccount for collective action. It is not the profit motive:
;which is in need of analysis, since the profit motive is ani

obvious thing; rather, analysis should be made of the whole

421p14., p. 50.
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Earea of economic potential, which 1s inclusive of the profif
imotive. In other wofds, the subject of analysis should |
iproperly be human behavior rather than money. The profit
mbtive, while a necessary condition, is not a Sufficieht

condition to explain human economic behavior.

Strategic Factors the Limiting Transaction

i Given econonic potential, that is, a propensity for |
leconomic action, the subject'of strategic factors or limit-
| E
ing transactions now arises.

Ownership the strategic factor. It is the accumula-

i
!tion and transfer of ownerships which is the strategic fac- .
ltor in economic science. This strategié factor Commons

43

terms the 1limlting transaction. The limiting transaction.

involves ownership because this 1s what determines who gets
‘how much of what, that 1is, a person's standard of living is
limited by the assets which he owns or is in the act of
acquiring.

Causation the consequence of controlling the limit-

ing transaction. The limiting transaction of ownership is

'

|

perty and the manner in which the ownership of property may .

icontrdlled through collective action, more particularly by
‘ _
!

the working rules defining the rights and duties of pro-

‘be acquired and/or transferred. As the operation of

t

. “31bid., pp. 366-373.
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;working'rules induces economic behavior to assume a predic-

‘table pattern concerning the acquisition of ownerships of !

I
iproperty, the limiting factor is controlled and this control
l ‘

‘becomes the cause of a new state of affairs. This new state

of affairs actually involves future expectations relative

{

to current scarcity, and this relative condition results in

inew limiting transactions and the adoption of new wonkihg

'

{rules.uq In this manner causation becomes the consequence

¥

of control exercized over the limiting or strategic factor

of ownership.45

Effect precedes cause. Since the new state of af-

fairs actually involves future expectations, it becomes

fevident that, in the realm of economic science, effect pre- -
cedes cause. The cause of an economic action, which is
future expectations, becomes manifested after the effect,
which is thé limiting transaction. It is true that expec-
tations, which are the cause, in a sense precede the trans-
action, which 1is the effect, but the cause does not become
manifested ihto reality until the transaction is consumma-
%ed. Whether future expectations are correct or incorrect

!is not important; it is only important to note that expec-

itations are manifested in the future in some manner, and

i “41bid., pp. 179-180.

45Commons, Institutional Economics, p. 632.
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this manifestation is the cause which, in the final anal- |

46

Zysis, induces the consummation of a transaction.

Timing of limiting transactions. Commons placed

much emphasis upon controlling the limiting transaction of

§ownership by timing, where timing involves the three aspects

!
of when to act, where to act, and to what extent action !

jshould be undertaken. He wanted the limiting transactions
iconsummated at the right time in the right place and to the:'
.right extent. Timing, in other words, is judgment, aﬁd timf
ing replaces stable equilibrium in Commons' system of eco-

nomics because full employment or the utilization of re-

sources at maximum efficiency occurs when timing has been

fcorrect rather than at the point of stable equilibrium.

; Unlike economic equilibrium, timing is not capable of
being scientifiéally analyzed because it involves subjective
_judgment rather than some objective measurable phenomenon.
To the extent that the timing of limiting transactions
causes a new state of affairs, causation is also a conse-

guence of timing.47

Complimentary Factors the Routine Transactions

Once the limiting or strategic factor is controlled,

that 1s, once the working rules and the timing for

46Commons, The Economics of Collective Action, pp.
104-106, -

47 1pid., pp. 179-180.
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transactions involving the transfer and/or accumulation of
ownership of scarce property are agreed upon, other compliQ?
mentary factors or routine transactions become involved.

fAlthough all’transférs of ownerships involve transactions,

|
|
| |
not all transactions involve ownerships. Perhaps the out-

5tanding~example Qf'such transactions are those which deter-

ﬁine the manner in which owned scarce property is processedj

o

or used, as, for instance, the manner in which a corporatio
, : , 4 .

uses the capital, resources, labor, and enterprise at its
! :

disposal.u

i

: Routine transaction a controlled limiting ftransac-

tion. Oncé the limiting factor is conﬁrblled, the routine

ﬁransactions_are automatically set to work I1n thewdirectioni
fintended. The trick, of course, is controlling the 1limit-
ing factors properly. Since the complimentary factors are
translated directly into employment, production, and income;
it i1s of crucial importance that the limiting factors be
skillfully controlled. The limiting factor, although it is
not comprehended by laymen, nevertheless determines the
whole framework of complimentary factors, and, 1in the final
analysis, production, employment, and income. So important
is the technique of controllihg the limiting factor that

Commons states that it requires managerial genius;49

4U81pid., pp. 179-180.
491pia., p. 180. L
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Efficiency involved in the routine transaction. When

limiting transactions are controlled this means that the |

working rules of ownership are stabilized through collectivé
3action. The important thing is what happens to the owner- !
ships involved in the 1imiting transaqtion. The answer to !
gthis,is that ownerships are put to work creating additional -

iownerships in the routine transactions.

1

i The key to creating additional ownerships is effi-
; .

Eiency, that is, efficient production processes result in
ﬁhe creation of additional ownerships during the routine

;transactions. Thesé routine transactions are controlled

1limiting transactions because the working rules for acquir-

ing these additional ownerships during a routine transactioq

1

w#ere established during a limiting transaction. Limiting
%ransactions,.therefore, are more fundamental than routine
rtransactions, and ownership is more fundamental than effi-
cient production. The limiting transaction-routine trans-
gction relationship is a part»whole relationship, that is,

bne'can neither be understood nor properly analyzed without

the other.”°

i

bausation and Economlic Relativity

Relationship between bargaining transactions and

managerial transactlons. The bargalning transaction becomes

WSOCommons, Institutional Economics, pp. 630-633.



7 170:
'the strategic or limiting transaction and®the managerial
étransactipn becomes the routine or complimentary transac-
étion. Bargaining transactions are identified with owne r-
ships and scarcity while managerial transactions are |
1ldentified with physical effort and efficiency. A manager- .
Eial tfansaction, therefore, becomes a controlled bargainingl
Etransaction, and it is the control thus exercized which
féreates a new scheme of things, that is, a new scarcity f
kersus futurity condition. It 1s tﬁis new scheme of thingsj

%hen, which is the cause of new bargaining transactions.51

!

Double meaning of céhtrol exercized. The managerial
itransaction, it appeafs to the writer, is controlled by the%
bargaihing transaction to the extent that the performance |
of physically transférring ownerships is controlled by the
performance of will power. The physical transfer is but the
'coﬁsequence of will power.

A double meaning of control, therefore, becomes evi-
dent. Tﬁe first meaning of controliinvolves controlliing the
bargaining transactions which are negotiated as a conse;‘
éuence of future expectations. In this sense‘control sig-
hifies action or a process; it is a verb; it means using the
'puman will in action to influence or control other human |

wills. The second meaning of control involves a controlled

5l1pid., pp. 630-633.
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transaction, that is, the managerial transaction. In this

{sense control signifies a result or a description; it is an
adjective; it means a human will which has been controlled
Py other human wills or by 1ts own self command.

; Commons, apparently, was rather ambiguous in his |
!treatment of control. Citizens, in attempting to calculate -
the future correctly, participate in bargaining transactioné
;and attempt to control the wills of others. As a conse- ;
~quence, bargaining transactions become controlled transac-
tions and are trahsformed inﬁo managerial transactions. Ité
 15 this process of control which ié exercized in bargainingf
Qtransactionsfahd which, in turn, becomes the cause of a new

)
3

!scheme of things.
|

Control exercized the process of causation. Causa-

-tion beéomes a process which is the consequence of control.
Control which 1is exercized durihg a bargaining transaction
;causes@a new scheme of things, that is, aAnew scarcity and -
*futurity relationship. This control is a continuing pro-
cess, the\product of the meeting of the wills in action.
Causation is, in other words, the consequence of transac-
tions.

Causation and economic relativity. Therefore, in

addition to the ownership of scarce property, futurity,
institutional cdllective action, and transactions, causation .

1s also necessary to a proper understanding of economic










































































































































































































































